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1 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 

This report of  April 3, 2013 was reject by R Milne  June 3, 2013 due to fees not paid.  Ellis relied on the 

fact the fees for 2006 DP application had not been returned as David Marlor had rejected the findings 

of the court in dismissing the 3rd Ellis DP permit application.  The format of this document has been 

changed to more suit DILTC Reports and information from Ministry of Highways have been added and 

hazard tree info has been clarified otherwise the information is similar to my April application, same 

disc as April application.  

 

 

 

Development Permit Application to 

farm to 15m from the bluff and build 2 

sets of stairs down the bluffs in areas 

called notches and deal with “hazard 

trees”. 

 

 

2626 Swan Road, Denman Island 

 

 

Submitted by Dean Ellis     July  2013 
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2 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 

 

Development Permit Application – Lot B, Section 23, Denman Island, Naniamo District, Plan VIP 74719 

Owner;   Francis Dean Ellis 

Applicant:  Francis Dean Ellis 

Location:  2626 Swan Road 

 

PROPOSAL: 

For Agricultural Use of the property to within 15m of the bluff based on EBA Recommendations   

November 2004, January 17, 2005 ,March 18, 2009 and the Farm Plan . Note that Memorandum 

September 20, 2005 page 18   Mr Marlor advised LTC that once remediation was complete, our 2005 

application to farm within 15m was met.  Remediation was complete 2009.   

To build steps/stairs down the bluff in 2 places called notches in recent reports by Thurber.  This 
construction is similar to that of the neighbours on the adjacent Komas Bluff DPA  to the north 
(pictures enclosed page 67).  This construction is supported by March 3, 2009 EBA Report, 2626 Swan 
Road, Denman Island, BC,  Proposed Stairway and the fact that DILTC takes no action on these 
adjacent land alterations. 
 

To remove identified hazard trees that are hazardous to development that overhang the bluff or are 

dead  EBA Report  April 24, 2009, Removal of Hazardous Trees and pictures. This is similar to the DP 

permit granted to the adjacent properties for tree control. 

 

CURRENT PLANNING STATUS OF SUBJECT LANDS: 

The property is zoned Agricultural (A) in the Denman Use Bylaw 148. “Uses permitted by the Land 

Reserve Commission in the Agricultural Land Reserve should be permitted by zoning”  

All farm uses defined in the ALC Act for land in the ALR shall be permitted” 

“Local Governmant can regulate but not prohibit farming” 

 

EXISTING DEVELOPMENT PERMITS: 

DE-DP-03-99 was registered against the property under the authority of the Forest Cover DPA and 

was not removed after bylaw 114 was struck down by Judge Bauman.  

 The reason this bylaw was not under Bylaw 111 (Komas Bluff).  
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3 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 No geoteck report was required for DP 99, Forest cover Bylaw did not require a geoteck 
report. Had this permit been contemplated under Bylaw 111 permitting alteration of land 
(clearcutting)would have required a geoteck report under guideline 2.  Had no report been 
required it would of been discriminatory as previous DPA’s (Radcliffe subdivision) and present 
DP’s require fanatical numbers of Geotechnical Reports.  Had this Permit required a 
geotechnical report it would have been clear that Islands Trust and Highways were dumping 
large amounts of water onto the land that was deemed subject to flooding etc.  This 
investigation would have shown the Trust was in conflict with their own OCP.  The 50m 
setback was not a geotechnical finding, it was a random number made up by staff.  Staff had 
no geotechnical expertise and no report supports a 50m buffer. (the Hopwood report directly 
refers to the Holden Report which puts the DPA far to the north, as does Hatfield, Holm , Farm 
Plan, Denman Conservancy, Ministry of Forests, Ministry of the Enviroment, ALC, AGRI and 
Marzari) No geoteck would ever approve a clearcut edge on a saturated bluff plateau on 
erosive Quadra Sands in an area that was subject to flooding. (At the time this area was 
considered in the Komas Bluff DP area, no detailed investigation of the soils, maps and reports 
had been done)   
 

 Judge Groberman stated for Bylaw 111,the local government cannot prohibit farming, DP 99 

prohibited tree cutting , Bylaw 114 allowed prohibiting tree cutting . 

 

 DP 99 specifies what crops can be grown on the lands, Local Government cannot determine 

what crops a farmer can grow in the ALR.  Forest cover was more specific about uses and the 

Christmas Tree crop was a part of Forest Cover designation. 

 

All vestiges of DP 99 and a 50m are required to be removed from the 

OCP. 
 

DE-DP-2002.1 is the guiding development permit registered against this land.. This DP states that 

besides allowing subdivision “this permit does not authorize construction on or alteration of land, 

including tree removal without prior approval from a geotechnical engineer based on site specific 

recommendations”. Ellis has supplied site specific recommendations that satisfy this requirement.  

This guiding document is the registered Permit that satisfies the requirements of the Local 

Government Act concerning development permits.  This permit satisfies guideline 2 of the Komas Bluff 

DPA that geotechnical reports are required. Planners say this is only a subdivision permit  but he Trust 

had 2 other geoteck reports as guidelines for this permit, -the geotechnical report for the adjacent 

Radcliff subdivision which stated a similar requirement – a geotechnical report was required for 

alterations and he Holden Report, (the geoteck report the Trust states is the Justification for Bylaw 

111)  also reiterates any alterations or moving of boundaries require a geotechnical report. Ellis has 

satisfied this permit with the 2004, 2005 and 2009 EBA Reports to farm up to 15m of the bluff. 
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4 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

Court Proceedings 

Judge Bauman overthrew all the forest bylaws including 111. (2000 BSC 1618) 

The appeal court (2001 BCCA 736) found bylaw 114 invalid and remitted the remaining bylaws back to 

the courts for determination.  Legal counsel for the Trust promised in court to do this but instead gave 

4064 $170,000 to withdraw their case.  DILTC  stated the Court Order no longer was valid as the case 

had settled.  All the court decisions were concerned with “what lands were in the schedules”.  (A 

problem that still persists with the lands especially in the view of ALC and AGRI) The validity of the 

specific location of bylaws is still in question from Judge Bauman’s and the Appeal Order. Islands Trust 

took Ellis to court (March 2003 just days after paying 4064 off) to primarily test the validity of their 

bylaws, Lousie Bell  DILTC New Releases.   

 

DILTC vs Ellis, 2005 BCSC 1238, Judge Groberman: 

 Found that Komas Bluff DPA was valid in a general sense and any specific areas or justifications 
were to be referred to Judicial Review.  
 

{52}The validity and enforceability of the Komas Bluff PDA depends on the language and 
context of the legislation itself, and not on any decisions that the plaintiff has made under 
the legislation. The validity or invalidity of individual decisions may be 
reviewed by this court by way of Judicial Review. If improper decisions have been 
made, they can be overturned by the court; such decisions do not form the basis for 
overturning the bylaw itself. 

 Found that Ellis did not have a permit for the land alterations, no rulings were made on any 

permit applications that had been made by Ellis, or that Island Trust would not give a permit, 

this was referred to {52} above 

 

 Ordered no more alteration within the 50m without a permit.. (Ellis has done no more 

alteration within the 50m, the up to 15m farming application is the same land as was cleared 

pre court case.) 

 

 Groberman found 
 

 [29] The evidence also satisfies me that the removal of trees and stumps along the bluff 
crest and in the buffer zone has significantly destabilized the bluff. An expert report 
prepared for the plaintiff by Thurber Engineering estimates that an area of 5,660 m2 or 18% 
of the slope of the bluff has been damaged directly by “incautious human activity.” The 
report estimates that the regression of the bluff crest has been accelerated by those 
activities, to the point where it is now 5 -10 times the natural rate.  
 
 [29]  has since been contradicted by the Thurber Remediation Consent report where the 
lands were found to be stable after Highways ditches were rerouted and the land was 
deemed stable for present and future development especially it’s zoned use of farming..   
 
[29] has also been contradicted by Highways documents that state Highways flooded Ellis land 
and Islands Trust forced Ellis to further flood his own land by not being allowed to drain it. The 
Windthrow Report for BC shows the obvious outcome of this flooding. 
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5 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 

 Ordered Ellis to remediate the property to protect the development already done without a 
permit..   
 
to undertake rehabilitative measures on the lands, limited to those measures necessary to 
fulfill the purposes of section 919.1(1)(b) of the Local Government Act. 
 
As a result a consent order was signed by Ellis, Stoneman and DILTC based on an Island Trust 
geotechnical report by Thurber Engineering.  The report required Ellis to plant 250 ferns and 
let the alders regenerate –this restored the stability of the land to protect present and future 
development 2013 Staff Report.  This was completed in 2009 and signed off by Polster and 
recognized by David Marlor.Stoneman affidavit and Franchesca MarzariStoneman JR.  Both the Thurber 
reports identified water from the Highways ditches as the cause of erosion on the Ellis 
property.  Ellis and Emcon rerouted the 2 southern ditches down Swan road which stopped 
the flow of water onto this DP area subject to flooding. 
The ditch on the north end of the Ellis property was not identified by Thurber and has been 

since recognized by Highways as flooding the Ellis property. The Island Trust Thurber/Gerbath 

required that the ditch be blocked for 50m from the bluff.  Highways recognizes this flooding 

and is making efforts to reroute this water down an adjacent easement and over the bluff.  

Both Highways and DILTC are in violation of the Roads section of the OCP. 

 

 Staff has obtained a letter from Dave Smith of Thurber Engineering clarifying and contradicting 

the Remediation Report that I signed.  The Judge ordered the report to specifiy requirements 

to protect present and future development, the report said it protected present and future 

development, Mr Smiths letter said it only protected past development.  Although in my case 

there has been no development since the Thurber Smith report, this is another example of the 

moving goalposts. 

 

 

DISCUSSION of 919.1(1)(b) 

 

Planners say the objective of Komas Bluff DPA is to protect areas of unstable terrain from increased 

risk of slope failure and or/erosion this is incorrect once again I shall quote Groberman  

The purpose of the bylaw was not preserve land in an unaltered state, nor even to 
protect the bluff.  
The bylaw was passed under the authority of s. 919.1(1)(b) of the 
Local Government Act, not s. 919.1(1)(a). Its purpose was not to protect the 
designated land itself, but rather to protect development from potentially hazardous 
conditions.  

The land has been (supposedly) identified as subject to potential erosion of soil, land slip, rock fall, 

mud flow, sloughing or water degradation. The geotechnical report is to protect the development 

from these elements not limit the development causing these factors.  In essence cutting all the trees, 
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6 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

rounding the bank off and covering with cement would fulfill the requirements of the “protection of 

development”.  

Most of the Komas Bluff guidelines  are incorrect (see section on guidelines) Guideline 2 which 

requires a geotechnical report is correct under the local government act but the directions guideline 2 

gives for a report are concerned with requiring reports on activities that cause land slip etc rather than 

reports on ways of protecting these activities from land slip etc. Protecting development from the 

environment not the other way around.  As a result of this error EBA has had difficulty trying to satisfy 

David Marlor’s misinterpretation of guidelines. 

 

Discussion of this Application 

 

This DP application references Judge Groberman’s description of 919.1(1)(b) for Komas Bluffs. It 

discusses the reports used by DILTC to Justify the DPA in context with OCP descriptions. It discusses 

the 3 geoteck Reports submitted in Ellis’s previous applications for farming within 15m (EBA 

2002,2004, 2005, 2009, Madrone, Holden 1989) and reasons for rejections and cancellations.  The 

Thurber/Smith/Polster remediation report, The Potter Geotechnical Report, 3 more EBA reports and 

the Denman Farm Plan are referenced for this application.  

The land has been subject to drainage from Highways ditches which has had consequences on erosion 

and windthrow. 4 expert reports are discussed. Wollenheim, Scott, EBA and the BC Forest Manual on 

Windthrow and a report from Ministry of Highways 

The ALR and Community Guidelines for local Governments guideline the Agricultural uses should not 

be effectively prohibited, as a consequence of protecting other values and Local Governments can 

apply regulations only if they do not prohibit farming but the bylaws must also be consistent with the 

ALC ACT are discussed with referenced letters from ALC and AGRI concerning promises DILTC Chris 

Jackson made to do hazard mapping of the Komas DPA. The newly adopted DILTC and BC AGRI Farm 

Plan is included as a contradiction to the Komas Bluff DPA. 

12 maps local and Government describing Komas Bluff are listed.    A referenced discussion of soil 

composition and instability citing all expert reports is included. 

The issue of discrimination as neighbours to the immediate north and south have altered land to the 

beach without any need for Development Permits is included. Pictures included. 

The meaning and misuse of the word “Buffer is described.    

A discussion of the incorrect “Guidelines for applications, recent communications with DILTC and a 

copy of the DP application. 

Copy of the Mutual Agreement between 4064 and DILTC and a copy of Ministry of Highways 

documents 
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7 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 
 
 
 

2  Very Important  Documents 

 

1.  The Komas Bluff DPA is under legislation DP 919.1(1)(b) 

[82] Third, an order for the restoration of the lands would not be in keeping with 
the expressed purpose of the bylaw that established Komas Bluff PDA. The 

purpose of the bylaw was not preserve land in an unaltered state, nor even to 
protect the bluff. The bylaw was passed under the authority of s. 919.1(1)(b) of the 

Local Government Act, not s. 919.1(1)(a). Its purpose was not to protect the 
designated land itself, but rather to protect development from potentially hazardous 

conditions  
 

The purpose of the bylaw was not preserve land in an unaltered state, nor even to protect the bluff.      
Judge Groberman 

 

 

Legislative Requirement 

A bylaw must be Justified Local Government Act  s. 920.01 (2)   

Justify-- show or prove to be right or reasonable: 

 
 

 

2.  OCP Description 

Text in 1991 Amendment Bylaw 111 Justification 

In 1980 the Resource Analysis Branch of the Ministry of Environment conducted a reconnaissance 
study and identified bank instability in the area referred to as the Komas Bluff. Sloughing was 

confirmed by detailed site inspection.  The majority of the area was classified as active or inactive, 
with relatively little classified as stable.  Past logging and road construction have demonstrated that 

this area is prone to landslides and other forms of erosion. The area has subdivision potential. 
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8 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 

 
Geotechnical reports and Maps  I shall be citing. 
 
 
DILTC has copies of all these reports     they have also been included on disc 
 

1. The Coastal Environment and Coastal Construction Paper Elevations and Setbacks for Flood 
and Erosion Prone Areas by B.J. Holden 1987    

 
2. Geotechnical Report  –Memo to file by B.J. Holden on the Komas Bluffs , March 15, 1989, 

commissioned by DILTC   
 

3. An Ecosystem Based Assessment of Denman Island, May 1998 by Silva Ecosystem 
Consultants Ltd. Commissioned by Denman Island Forestry Management Group   
 

 Sensitive Ecosystems Inventory, East Vancouver Island and Gulf Islands, 
Conservation Manual, Technical Report Series 345  

 
4. Agricultural Land Commission, ALR and Community Planning Guidelines for Local 

Governments   
 

5. Preliminary Slope Stability Assessment, Swan Road Property, Denman Island, EBA 
Consulting, R. Patrick, June 2002  

 
6. Planting Recommendations for Erosion Control for Ellis Property,  Komas Bluffs, Denman 

Island, Harry Williams, M.Sc. RPBio. Aag.m, Gordon Butt, M.Sc., P.Ag., P.Geo.MADRONE 
ENVIRONMENTAL SERVICES LTD. 1081 Canada Avenue, Duncan, BC V9L 1V2  October 12, 
2003 

 Professional Forester Report, Sofor Consultants, Grant Scott, February 22, 2004 
 

7. Econ Consulting, W Wollenheit, R.P.F. to Robin Storkey, Highways, Water control proposal 
for Swan Road adjacent to Lot 4 , Plan 53299, Denman Island. September 2003 

 
8. Windthrow Handbook for British Columbia Forests, Ministry of Forests, 1994 

 
9. Thurber Engineering, Bob Gerath, landslides and erosion on Ellis property June 2004 

 
10. EBA 2600 and 2626 Swan Road, Denman Island, Geotechnical Assessment for intended use 

as farmland Robert Patrick M.Sc.,P.En  November 2004,  
 

11. EBA 2600 and 2626 Swan Road, Denman Island, Geotechnical Assessment for intended use 
as farmland Robert Patrick M.Sc.,P.En  Jan 17, 2005, same copy as November 2004 

 
12. Thurber/Smith/Polster, April 4, 2006 Court Ordered Geotechnical  Report on the Ellis lands, 

agreed Report for Consent Order signed by DILTC, Ellis and Stoneman  
 

13. Geotechnical Report 44211 on the Komas Bluffs for SBJ Properties by Robert Potter, P. Eng, 
2006  
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9 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

14. Assessment of Restoration of Damaged Notch Site Komas Bluffs, Denman Island, Polster 
Environmental Services Ltd. Duncan, B.C., April 2008, final remediation report 

 
15. EBA, April 2009, 2626 Swan Road, Denman Island, BC, Removal of “Hazardous Trees”  

 
16. EBA, March 2009, 2626 Swan Road, Denman Island, BC, Proposed Stairway 

 
17. EBA March 18, 2009,  Geotechnical Re-Assessment of Intended Usage as Farmland, 

Regarding: 2626 Swan Road, Denman Island, Robert Patrick M.Sc.,P.En  , 

 
18. EBA, 2600 and 2626 Swan Road, Denman Island, BC, Composition of Slope and regression of 

the crest. Sept 2012 
 

19. Denman Island Farm Plan, produced for Islands Trust and BC AGRA, Dec 2012 

 The BC Ministry of Environment, Mapping Geographic Information System, Data 
entry and validation procedures for soil, agricultural capacity, surficial geology. 
Manual 10, E. Kenk and M.W. Sondheim, 

 1987 Soils of the Gulf Islands of British Columbia, Report 43, 1990, Kenny, van 
Vliet, Green 

 
 
Maps  and other reports 
  
20.  ALC Map 92F.057 farmland on Denman 
 
21.  I Map BC showing logging roads on Denman Island    
 
22.  Denman and Hornby Island Water Allocation Plans, July 1994, Regional Water Management   
Region –maps 
 
23  Denman Island Conservancy Assocation submission to Pacific Marine Heratige Legacy for 
purchase of Komas Bluffs, 1995 
 
24.  Denman Island Forestry Committee Maps and description of Komas Bluffs 
 
25.  Ministry of Forests maps of Komas Bluffs 1981 
 
26.  Komas Bluff, Heritage or History, Denman Conservancy Association, description and maps 
 
27.  Harlene Holm letter to Ministry of agriculture showing area of Komas Bluff 
 
28.   Mutual Agreement DILTC and 4064, Jan 2003  (at end of this report) 
 
29.  Previous DP applications 2004 and 2005 and Staff rejection reports, court documents from DILTC 
vs 4064, DILTC vs Ellis, DILTC vs Stoneman, and Stoneman JR application 
 
30. Discussion of the Green Report  (at end of this report) 
 
31. Report from Ministry of Highways 2013 concerning flooding and except from the OCP. 
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10 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 

Discussion of whether the Komas Bluff DPA is valid for 

this specific land  

 
 

Reports cited by Islands Trust as being the Justification for Komas Bluffs 111 
 

1. The Coastal Environment and Coastal Construction Paper Elevations and Setbacks for Flood 
and Erosion Prone Areas by B.J. Holden 1987 .   
 

 In the DILTC vs Ellis appeal (L042564 Respondents Factum)and DILTC vs Stoneman ( 

Chris Jackson affidavit), it was stated this report was the Justification for the bylaw 

111.  

 

 DILTC has contradicted itself about this report many times, F.Marzari states in court  it 

was a general report for the  Gulf of Georgia F. Marzari transcript  David Marlor sates in a July 

2004 Staff Report 25, 1.18  Holden Report is a general survey of conditions in the Strait of 

Georgia and not specific to the referenced property 21  

 

It is unlikely this report would pass as it was not site specific and only has 1 mention of Komas 

Bluffs. 

 It was construction setback report for all types of coastal bluffs. 

 

 It did not confirm sloughing or identify logging on Komas Bluff as stated by the OCP 

 

 It was not commissioned by the DILTC 

 

 There is no delineation of area.  

 

 DILTC says they do not need to be specific eventhough the OCP says the bylaw was 

based on a site specific report. If this report was used the DILTC could put boundaries 

anywhere. 

14. The decision to designate land as a development permit area is a legislative decision, to which the courts 
accord great deference. The Denman Island LTC only required some reasonable basis to consider that the 
designated area might be subject to erosion, landslip, or other hazards. It is not necessary for a local 
government to obtain or rely on site specific reports in order to come to the conclusion that an area should be 
designated to protect development from hazardous conditions.   DILTC response Stoneman JR   

 

 In this report  there is no professionally designated area. If it relies on the generic 
Komas Bluff area, it could not include the Ellis Property.  Schedule E was extended 
beyond the generic and professionally defined Komas Bluff location on all maps, yet 
the bylaw was called Komas Bluff DPA. 
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11 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 
 
 
1a.    Geoteck report –Memo to file by B.J. Holden on the Komas Bluffs , March 15, 1989    
 

Another Report by BJ Holden done 2 years later would qualify as the Justification as it was  

 site specific,  
 

 recognized past logging and accurately delineated the area justified.   
 

 This report also qualifies from statements from Jill Hatfield AGRA to Ellis and Rodger 
Cheetham ALR in an April 2009 email. . “I was told at a meeting with ALC, Trustees and 
Islands trust Staff on January 14, 1999 that the boundary was based on a previous 
geotechnical report commissioned by the Trust”.   
 

 This report and locations are supported by 10 other maps and statements including 
the Farm Plan. (more later)    
 

 This report shows the Komas Bluff DP area to be outside of the Ellis property.  See 
section on Justification.   
 

Up until 2006 we never realized this map was different than the Schedule E map, but drawing a line 
east of Chickadee Lake shows the Holden referenced area ends 2 km north of the Ellis property.  This 
was never explained to Judge Groberman as we did not know this at the time. 
 

 
 

2.     An Ecosystem Based Assessment of Denman Island, May 1998 by Silva 
Ecosystem Consultants Ltd. Commissioned by Denman Island Forestry 
Management Group  this report was cited in the 4064 vs DILTC  Statement of Facts 
222and DILTC vs Ellis, as well a correspondence from D Marlor, Ed Pickard, Hopwood and 
Franchesca Marzari  12  Sept 2003 as being the Justification for the Komas Bluff DPA. 
 
This is unlikely as it:    
 

 is not defined as per Jill Hatfield’s Statement   geotechnical report commissioned by 
the Trust 
 

 was commissioned for a private conservation group ”An island community 
organization working to establish ecoforestry on our island in the Straight of Georgia, 
BC, Canada” “Denman Foresty Initiative has been established to develop a plan to 
purchase the one third of Denman Island’s land area that is held by Hancock Timber 
Resources Ltd. A private report with a specific purpose cannot be used by a public 
government no matter how close the Denman Conservation Assoc is associated with 
the DILTC. 

 

 was  ecosystem based which falls under protection of environment and by the 
standards of Sensitive Ecosystems Inventory, East Vancouver Island and Gulf Islands, 
Conservation Manual, Technical Report Series 345 cannot be used for ALR land 
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12 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 Silva did not include a site inspection.  It was based on low resolution aerial mapping. 

Hopwood Report.  There was no groundtruthing on eastern Denman. 
 
 

 ALC, AGRI, Islands Trust planners confirm that DPA’s justified as hazardous must be 
based on hazardous mapping and not on staff mapping preferences.  Ref Min of Ag or 
ALC agreement,  142a , 19 letters from AGRI and ALC  
 

 The Silva report itself recommends that the Protected Area Network (PAN) not be 
legislated on private property. pg55  15 

 

November 2003, Marzari to Ellis S.C.B.C. Naniamo  S39125 F. Marzari contradicts herself by now 

saying  

 

 

 David Marlor to J Hill email, April 0919  tells J. Hill he used Silva and added “polygons” 

to Silva mapping for the boundaries of  Komas  Bluff DPA.  This was also stated to Ed 

Pickard  etc.  A Planner defining boundaries???? 

 

 Ed Pickard to DILTC, Dec 1999, Memorandum68, 1.27 Boundaries of the Komas Bluff 

Development Permit Area , as pertain to land in the north half of Section 23, Denman 

Island,  the boundaries of which are defined only on an eastern coastal strip this land 

lies also within the Komas Bluff DPA, the boundaries of which are defined only as 

shown on the Komas Bluff DPA map.  This area as it appears on the map is larger than 

what was envisioned by the Local Trust Committee and the community  

 

 David Marlor to Ed Pickard, Oct 19991.25 The 50m was determined by taking the Silva 

Report and adding 50 meters to the west side of the polygon.  The rationale was that 

Silva would only ID the actual bluff, but we want to protect the top of the bluff also. 

 

 Silva was a Sensitive Ecosystems study, not a hazardous mapping study.  Silva 

identified areas for preservation of land.  Silva advises “the maps may contain 

information which is unreliable or incorrect.  Above all, GIS reflects the views, choices 

and assumptions of the users.” 1.178, 200   13 

 

F Marzari to Ellis 2003 DILTC vs Ellis S.C.B.C. Naniamo  S39125  

 

 You will see from the map produced by Silva that Komas Bluff area is designated as a 

ecologically sensitive area with shallow soils…..Furthermore, regardless of whether you 

accept this report as accurate, we are confident that a judge will. 
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November 2003, Marzari to Ellis S.C.B.C. Naniamo  S39125 F. Marzari contradicts herself by 

now saying,     (she also said in the Ellis appeal Holden 1987 was the Justification )  

 

 
 

 

Development Permits, Applications and 

Geotechnical Reports  

 3. DE DP 2002.1     
 

 EBA, Preliminary Slope Stability Assessment, Swan Road Property, Denman Island, EBA 
Consulting, R. Patrick, June 2002.  This report was done for a boundary change and general 
geoteck report on the land for subdivision --to show land stable. (It was noted by Bob Patrick 
in this report the Highways ditches were diverted onto the Ellis lands and would cause 
slumps.) 

 
In this registered   permit  DE-DP 2002.1 it states:  This permit does not authorize construction on, or 

alteration of land including tree removal without prior approval of a geotechnical engineer based upon 

site specific recommendations. 

Courtenay Simpsons  statesFeb email this was just a permit to do a boundary change!!  If it was a permit 
to do just that it why wouldn’t it just say   -it does not authorize any construction or tree removal.  
Instead it says I can do those activities with geotechnical approval. 

 
 

 

   
4.   DE DP 2004.2 farming application March 2004 with additional report 

supplied  November EBA 2600 and 2626 Swan Road, Denman Island, 
Geotechnical Assessment for intended use as farmland Robert Patrick 
M.Sc.,P.En  November 2004, Draft, January 17 2005       

 

 This application included:  

A. The Coastal Environment and Coastal Construction Paper Elevations and Setbacks for Flood 

and Erosion Prone Areas by B.J. Holden 1987,  

B. Planting Recommendations for Erosion Control for Ellis Property,  Komas Bluffs, Denman 
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Island, Harry Williams, M.Sc. RPBio. Aag.m, Gordon Butt, M.Sc., P.Ag., P.Geo.MADRONE 

ENVIRONMENTAL SERVICES LTD 

C. Geotechnical  report –Memo to file by B.J. Holden on the Komas Bluffs , March 15, 1989,    

commissioned by the DILTC. 

D. Later in 2004 Ellis supplied EBA November 2004 , 2600 and 2626 Swan Road, Denman    

Island,Geotechnical Assessment for intended use as farmland Robert Patrick M.Sc.,P.En    
 
 

Discussion of Reports with rejections 
 
A. The Coastal Environment and Coastal Construction Paper Elevations and Setbacks for Flood 

and Erosion Prone Areas by B.J. Holden 1987 with recommendations stating:                                                     
 
a. thinning or enhancing ground cover and other management       practices should be 
permitted  page 15   
agricultural practices be exempt from a 100m setback page 35 with recommendations from c. 
Hazard Lands Policy, 1 uses permitted in buffer area limited to agriculture  see tab 1 
 
Rejected because  David Marlor said this report was too old and was a general report not 
applicable to the lands even though  F. Marzari in 2006 and Chris Jackson in 2013 says it is the 
Justification for Bylaw 111.  This report was intended as a general construction setback  
document, it permitted agriculture without setbacks. 

 
 

B. Planting Recommendations for Erosion Control for Ellis Property,  Komas Bluffs, Denman 
Island, Harry Williams, M.Sc. RPBio. Aag.m, Gordon Butt, M.Sc., P.Ag., P.Geo.MADRONE 
ENVIRONMENTAL SERVICES LTD. 1081 Canada Avenue, Duncan, BC V9L 1V2  October 12, 
2003 concerning enhancing ground cover in blow down areas and planting for forage crops. 

This report was requested by DILTC for a proposed settlement, on the recommendation of J 
Hatfield AGRA,  

 

 This report was rejected because Mr Marlor said Gordon Butt P. Geo was not certified 
as professional engineer.  This is just wrong. 

 

 and because it was contrary to Guideline 3 and 6 which protect environment not 
development 
 

 The other rejection reason was  More details on the provision of drainage facilities to 
divert drainage away from areas subject to sloughing or damage from sloughing 
(guideline 6)    Mr Marlor was aware of the “torrents of water” coming from highways 
ditches, the land slopes toward the bluff, this was an impossible request.  Was I to 
pump Highways water back up to the road??? Or do I flood the neighbours property. 
Guideline 6 was incorrectly written (discussed later) 

 

 b) to make a detailed assessment on any hazard or slope stability conditions caused by 
any existing or proposed land alteration with the buffer  contrary to Groberman 
919.1(1)(b) 

 

 c) to make recommendations on vegetation and tree retention to protect hazardous 
conditions  contrary to Groberman 919.1(1)(b) 

 

68 of 157



15 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

 e) to make recommendations on the implementation plan to achieve the level of 
protection recommended contrary to Groberman 919.1(1)(b) 

 

 In a later Thurber/Gerath report quotes the Madrone Report  
 
“There appears to be a deep-seated mass movement along the bluffs, but it is beyond 
the scope of this report to assess the contribution, if any, of changes in vegetative 
cover in the vicinity of the bluffs to this stability” Thurber 1 page 13.  
 

Thurber/Gerath tried to discredit this report  
  
“Thus was not adequate to address slope stability”. 
 In fact the later Thurber Report stated the lands were stable once Highways ditches 
were rerouted, water had compromised slope stability not Ellis. 
 

 

 

 The Madrone Report  was actually the most definitive report on the bluffs and it followed 

exactly with Ellis’s plans to replant the whole bluff area in long root fescue grasses for hay 

production. 

 

 DILTC has used the Madrone Report  several times even though it was rejected in Ellis’s 
2004 application  

 
o As a requirement for Stoneman house permit DE DP 2006.2   

 
“a letter signed by Madrone Environmental Services Ltd stating that the planting 
recommended for the Property in the October 2003 Madrone Report has been 
completed;”   
 
This report had been rejected as not being a valid geoteck report then why was it 
being used here as a geotechnical requirement. 

 

o F. Marzari notes the property was stable as a result of Highways ditches rerouted 

and Madrone planting completed  

 

A second geotechnical report was prepared by Thurber Engineering. At the time of the report, the 

only proposed use of the Property was agricultural use. The report noted the most immediate 

recommendation made in the first Thurber report had been completed the redirection of the 

drainage onto the Property, and the filling in of the excavated drainage ditches on the Property. In 

addition, the recommended planting of the plateau above the Bluff had also already been 

completed.   DILTC response Stoneman JR 

 David Marlor makes a similar statement in an  affidavit re Stoneman JR …. 

 

 The Sofor forestry report was used to show 3 things –the bluffs had been 

replanted to Madrone specs, Thompson (the previous owner) had high graded the 

50m “buffer”’ and the land was subject to erosions and windthrow due to the type 

of previous upslope logging and the increase of water to the bluff.  
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C. Geotechnical Report  –Memo to file by B.J. Holden on the Komas Bluffs , March 15, 1989    
The site specific report shows Komas Bluff hazards not on Ellis land, no reason given as why it 
was rejected (see previous assessment of this report) 
 
 
D.  EBA 2600 and 2626 Swan Road, Denman Island, Geotechnical Assessment for intended 
use as farmland Robert Patrick M.Sc.,P.En  November 2004,  
 

 This report was initially printed with draft on it and since B Patrick was away from the 
office it was submitted –the final report was the same copy.  
  

 As noted by DILTC this report was submitted in 2004 (before DILTC vs Ellis court 
hearing)  It was submitted in support of the 2004.2 DPA. 
  

 Proof his report was received before January 17, 2005 by David Marlor  Letter to Ellis 
DE DP 2004.2, January 17, 2005, Denman Island DP permit application.  

 

 Jan 26, 27, 28 and Feb 1 was the  hearing with Judge Groberman., the EBA report was 
not reviewed by the courts in the Groberman case.  In fact F. Marzari told Judge 
Groberman there were no more reports transcripts even though they had a copy and were 
commenting on it. 

 
EBA pointed out  

 
 The clearcutting of the upland areas accelerated the degradation due to increased 

overland flow and groundwater seepage to the bluffs   He blames this degradation on 
previous  clearcutting sanctioned by the Trust 
 

 Highways ditches redundant 
 

 Land use as farming is acceptable 
 

 In Memorandum from David Marlor DE DP 2004.2 255 Feb 3, 2005  1 day after court hearing, 
David Marlor recognizes this EBA report but rejects it because: 

 
o Marlor states  

 
‘the geotechnical engineer address the trees and vegetation removal and other land 
alterations undertaken in violation of the existing in force development permit and 
the engineer provides recommendations for returning the geotechnical slope stability 
to state equal or greater than it was before the violation” 

 
o There are a series of requirements that do not relate to 919(1)(b) such as his comment 

on stability and factors needed to implement a protection beyond the natural existing  
conditions.  See Groberman 919.1(1)(b).  David Marlor was in violation of the 
Groberman decision. 
 

o David Marlor requires another DP application. 
 

o David Marlor said EBA did not address the issues that he suggested should be 
included. Did David Marlor have Geotechnical experience ???  This report was rejected 
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because Ellis had contravened the bylaw.  This was punitive and ignored the purpose 
of the bylaw.   

 

 

[43] Amended Petition DILTC made the statement that the Ellis/Stoneman application had no 

geotechnical  report to farm within 15 m was submitted.    This was wrong (as noted by the DILTC 

report in 2nd box) DILTC had a copy of the Nov 2004 EBA report and David Marlor replied Jan 15, 2004 

concerning this report.    

 
 

In support of their development permit application for construction of buildings within the Komas Bluff 

DPA in 2006, the Petitioners relied on a series of engineering reports with respect to the Property, 

including a June 11, 2002 engineering report from EBA Engineering Consultants Ltd. (I/EBA"), a 

November 9, 2004 draft geotechnical assessment of the Property from EBA, a March 9, 2006 

geotechnical assessment of the Property from EBA, and the April 4, 2006 report from Thurber 

Engineering regarding remediation. 
 

Had Judge Groberman seen this report he may have said at least all the requirements for a application 

were fulfilled.  It was really about IT not issuing the permit, making decisions based on incorrect 

guidelines and making decisions beyond their level of expertise.   Respectfully  -Ellis should have been 

issued a permit at this point. 

 

 

 G.       March 2004  THURBER /Gerath site visit pre litigation, This report  was relevant to De DP 

2004.2 as it was present before  2004.2 was rejected. 

 
Islands Trust commissioned the Thurber/Gerath Report with site visits March 2004.  This 
report was for litigation against Ellis, it was basically grandstanding and all of it has been 
contradicted by the later Thurber/Smith report. (See Thurber Smith discussion) Mr Gerath 
makes some observations about water that show DILTC had a clear understanding of the 
damage the highways ditches were doing. 
 
Page 5  “When saturated this soil has little strength and it deforms under gravitational soil 

movements, such as soil creep and sliding” 

Page 6  Near-surface plateau groundwater is intercepted in ditches along Swan Road and some 

of it is redirected to the Bluff Crest in new ditches across the land. 

Page 7 map shows seepage zone under surface till 
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Page 11 polygon 10 (forested) a ditch is excavated along the South property line and its water 

spills over the Bluff crest.. A large landslide has occurred below the uncontrolled ditch outfall. 

Page 15 higher rates are likely at the ditch outfalls.  It may be difficult to secure permits to 

intercept Swan Road drainage from the head of the ditches so as to shunt the water southward 

to other discharge sites.  

 

 

Page 16 For now I recommend that all ditches be filled with granular material for a distance of 

50m.  This scheme may seem counter-intuitive but it is intended to drastically increase seepage 

path lengths. Buy time until more detailed plans are implemented.  (Ellis complies with Thurber 

recommendations and in-fills ditches thus saturating the bluff and root systems potentiating 

more land slip.)   

 

5.7.1   Thurber/Gerath identifies the problem---the source of water 

 

” It may be difficult to secure permits to intercept Swan Road Drainage from the head of 

ditches so as to shunt water southward to other discharge sites.” 

 

Why did DILTC continue with litigation when they now knew (2004) the source of the problem, 

Days after receiving this report DILTC contacted Ministry of Highways using the Ellis 

documents to discuss rerouting water down Swan Road rather than dumping on Ellis property. 

 

 

5.  January 2005    DE DP 2005.1 (Ellis) and 2005.2(Stoneman)  3rd application 

 
The report included: 

 Madrone Report   (discussed in first report) 

 The Coastal Environment and Coastal Construction Paper Elevations and Setbacks 
for Flood and Erosion Prone Areas by B.J. Holden 1987 

 EBA  2600 and 2626 Swan Road, Denman Island,Geotechnical Assessment for 
intended use as farmland Robert Patrick M.Sc.,P.En  (same as added to first 
application) Patrick notes:  

o The clearcutting of the upland areas accelerated the degradation due to 
increased overland flow and groundwater seepage to the bluffs   blames 
previous clearcutting sanctioned by the Trust 

o Highways ditches redundant 
o Land use as farming is acceptable 
o  In essence this report said everything that was later said in the Thurber/Smith 

Report.  Land was stable for it’s intended purpose. The biggest thing was the 
rerouting of water. Which EBA had addressed in this and a previous report DE 
DP 2002 

 
There was also a letter from Doug Swift DFP talking about Ellis’s inherited liability from the 
upslope clear cutting and the Highway Ditches. 
The 2 southern Highways/Island Trust drainage ditches had now been rerouted down Swan 
Road instead of having been diverted onto the Ellis property. 
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Memorandum September 20, 2005   Mr Marlor said application was incomplete and the file was 
closed and the application fee was to be refunded less $50 (this was not done). 
 
 “ A report must address the geotechnical changes to the property as a result of remediation.  You may 
wish to consider waiting until the remediation work that the BC Supreme Court has directed is done to 
your property, and then reapply for your permit.  Once the remediation is complete , we expect that an 
application such as yours, that does not address the violations of the existing permits, is more likely to 
receive a favourable response from the DILTC”.  
. 

 
 

November 9, 2005  Staff Report De DP 2005.1 and .2   Rejection reasons: 
Judge Groberman’s decision had been rendered so staff had no reason to use protecting 
environment yet that is all they did 
 
1. not consistent with guideline 3  See guidelines section 
2. alteration has already been completed contrary to existing permit   
3. June 2002 is not relevant as vegetation has been cleared   ?? 
4. June 2005 EBA does not address vegetation removal already completed in violation of in-

force permits    
5. By November of 2005 Mr Marlor was aware of the Thurber/Smith report (site visit Oct 

2005) He knew  that remediation was only posturing (250 ferns) yet permits were 
withheld (banning farming),   As the Thurber/Smith report site visits had already taken 
place DILTC knew the lands were stable as a result of Highways ditches being rerouted 

 
“ for returning the geotechnical slope stability to a state equal or greater that it was before the 
violation” 
 
Is this not impossible???    How can one determine past slope stability (especially with highways 
water), it is also contrary to Judge Groberman.   This report was rejected because Ellis had 
contravened the bylaw.  This was punitive and ignored the purpose of the bylaw.  This is 
discriminatory as staff has a policy of accepting and requiring retroactive permits.(Ella Day, Chritchley)    
 
As can be seen by the 2005 letter to Stoneman it was about protecting the bluff and getting same or 
better stability???  No mention of protecting farming. 
 

 
 

 
 
6.   Thurber/Smith/Polster, April 4, 2006 court ordered Geotechnical Report on 
the Ellis lands  site inspection October 05.  Dave Smith, REMEDIATION REPORT,   
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DILTC Geotechnical expert confirmed that once the ditches were blocked erosion was insignificant.   
 
“No surface water was being discharged over the crest due at least in part to changes made in ditch 
drainage along Swan Road and ditch infilling carried out by Mr. Ellis.  4.3 Rate of Erosion negligible 
400m over 20 years, This is a small fraction of the 50m wide buffer established by bylaws.”  
 
 
 Smith recommends no remediation for Lot A.  On Lot B he finds remediation is limited to 250 ferns.  
This is contrary to the earlier Thurber Report where Ellis was accused of   
 
 “the total Bluff area damaged by incautious human activity on the subject portion of Komas Bluff is 
estimated 5,660 m

2
, or 18% of the total estimated slope area, As a check on this estimate, the total of 

length of Bluff damaged by incautious human activity is 143 m or, 17% of the total bluff length,”  
 
It now becomes stable for existing and future development with 250 ferns.  What would Judge 
Groberman think???? 
 
4.2  Rate of Bank Erosion  
 

Thurber Engineering Ltd. (TEL) is pleased to submit this report on appropriate remediation work on the 
Properties, defined by Lots A and B, Plan VIP74719, Section 23, Denman Island, Nanaimo District. The 
purpose of the remediation work is to restore the Komas Bluffs to a level of stability that will protect 
existing and future development on and around the Properties from accelerated slope failure, erosion 
or other hazardous conditions related to Mr. Ellis's land alteration within the 50 m buffer zone.  
 
I rely on the facts found by Mr. Justice Groberman in his Reasons for Judgement dated August 31, 2005 
and the fact that the BC Ministry of Transportation blocked the flow of water from Swan Road into the 
drainage ditches on the Properties. I also referred to the reports listed in Reference Documents during 
the course of any work but did not utilize my specific facts from those reports.  
 
Paragraph 84 of Mr. Justice Goberman's decision states that the remedial work should be aimed at 
enforcement of the Statute that has as its purpose the "protection of development from hazardous 
conditions". Under the statute, development is understood to include farming activities. However, from 
a geotechnical prospective, buffers are established along the crest of slopes, such as the Komas Bluffs, 
to protect housing development from potential slope instability and crest regression. In engineering 
terms, those buffer zones are referred to as "building setbacks 
 
Mr Smith says the land was stable even for housing developments, I am only asking to include farming  
 

In Section 5.6 of Mr. Smith's report, he suggests that the rate of crest retreat resulting from Mr. Ellis's 
activities in the buffer zone may be 5 to 10 times the natural rate, or 20 to 40 mm/year 
 
 I do not disagree with this generalized assessment (Gerath’s first report) but, considering the very 
dense nature of the glacial till which forms most of the slope between the crest and the foreshore, I 
consider the lower value to be more appropriate. Thus, over 20 years, the crest may recede about 400 
mm over most, if not all of the Properties. This is a small fraction of the 50 m wide buffer established by 
bylaws 
 
So Smith (the court ordered expert) was saying Geraths Report was a wild exaggeration and the 50m 
bylaw was excessive (a small fraction) .  Is Smith also saying the Komas Bluff DPA buffer is excessive. 
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The Thurber/Smith report now contradicts Grobermans decision as it now says the land is stable and 
contradicts the Gerath Report that Groberman quoted. 

 

The evidence also satisfies me that the removal of trees and stumps along the bluff crest and 

in the buffer zone has significantly destabilized the bluff. A expert report prepared for the 

plaintiff by Thurber Engineering estimates that an area of 5,660 m2 or 18% of the slope of the 

bluff has been damaged directly by "incautious human activity." The report estimates that the 

regression of the bluff crest has been accelerated by those activities, to the point where it is 

now 5-10 times the natural rate. 

 

Denman Island LTC v. Ellis et 01. 2005 BCSC 1238 at 29 

 
 Respectfully the permits should have of been given after Thurber Smith. Judge Groberman should 
have been made aware of this report 
 
Judge Groberman’s  Order was that 
 
” Ellis undertake rehabilitative measures on the Lands to restore the Komas Bluffs to a level of stability 
sufficient to protect existing and future development on and around the lands from accelerated slope 
failure, erosion or other hazardous conditions".  This was done. 
 
That solved the problem for present and future farming it's zoned use.        Island Trust says as much 

 

44.  The 2005 development permit application became largely moot after the consent order in the 

First Ellis/Stoneman Action, as the Denman Island LTC accepted that all that could be done to 

address the breach of the first development permit had been addressed.   DILTC Response to 

Stoneman JR.    Why was the permit not issued at this point.  It is not the responsibility of DILTC 

be concerned with a breach they were guided by 919(1)(b) legislation. 
 
Unfortunately  DILTC  continues to interpret  the Thurber/Smith report wrongly in 19. DILTC response 
to Stoneman JR 

 
19…the second Thurber report recommended that no further alterations of land occur within 
the 50m buffer FALSE, …No other works were considered practical or advisable to address the 
stability of the Bluff and rate of erosion. other than allowing the bluff to re-stabilize at its own 
pace without human interference.(Once again this is contrary to Groberman and ALC as it is 
basically covenanting the land.)  The purpose of the bylaw was not preserve land in an 
unaltered state, nor even to protect the bluff.  DILTC does not provide any reports to 
“substantiate why no other works were considered practical or advisable”. Was this more 
“planner geotechnical expertise”. 
 

The Appeal Court in DILTC vs Ellis found  
 
The term “development” in s 919.1(1)(b) should be interpreted as including future 
development.” 
 
 Thurber/Smith said      “The purpose of the remediation work is to restore the Komas Bluffs to 
a level of stability that will protect existing and future development”.  
 
Thurber’s report satisfied these conditions, DILTC signed off on the consent order,  AGREEING 
WITH Thurber —Respectfully WHY WASN’T THE PERMIT ISSUED???? 
 

75 of 157



22 Ellis Development Permit Application,    2626 Swan Road,    July  2013 

 

Affidavit from David Marlor  Did DILTC alter the Thurber Report 
 

“After judgment was rendered in August 31, 2005, the Local Trust Committee considered that, 

if possible, and as contemplated in the Judgment, it would prefer to settle the terms of the 

remediation order without the expense of further litigation. The Local Trust Committee was 

advised that traditional geotechnical slope stabilization measures could be undertaken for Lot 

A, but they would likely be invasive and very costly due to the extensive nature of the slumps 

on that property. In addition, following the preparation of the March 2004 Thurber Report, 

the highways drainage ditches were blocked by the Ministry of Transportation and Highways 

to prevent water on Swan Road from entering the drainage ditches Mr. Ellis had dug and 

discharging over the Bluff on Lots A and B. As a result, the Local Trust Committee considered 

that focusing remediation works on the other major excavation on Lot B was reasonable. The 

Consent Order with respect to remediation reflects this compromise position” 

This is from a Marlor affidavit in a Stoneman JR.   
  

 Why would costly slope stabilization measures even be necessary when Groberman had stated 
the bylaw was to protection of development and Smith indicated the development was 
farming and stated the land was now stable. 
   

 It is clear Mr Marlor now realizes the erosive factors on the land were from the 
Highways/Island Trust drainage ditches.  

 

 Was it the DILTC role to focus remediation or did the courts not ask a geotechnical 
professional to do so.  

  

 Mr Marlor says they were advised that traditional geotechnical measures……would be invasive 
and costly.  Was Marlor just making this up as no such report exists? 
 

 Did DILTC influence the Geotechnical Report?   
 

 Was this focused remediation of any real meaning or just getting back at Ellis. 
 
6.  Assessment of Restoration of Damaged Notch Site Komas Bluffs, Denman Island, Polster 
Enviromental Services Ltd. Duncan, B.C., April 2008, Remediation 
 
Mr. Polster notes my land is compact till, very hard and difficult to plant.  This remediation report 
showed the planting of 250 ferns and some salmonberries had been completed and watched for 3 
years.  Mr Polster notes the alders naturally regrew at a vigorous rate and suggested thinning.  It is 
truly amazing that all the accusations Thurber Gerarth said about my land  
 
“the total Bluff area damaged by incautious human activity on the subject portion of Komas Bluff is 
estimated 5,660 m

2
, or 18% of the total estimated slope area, As a check on this estimate, the total of 

length of Bluff damaged by incautious human activity is 143 m or, 17% of the total bluff length” 
 

and then it becomes stable. Also Marzar stated in court I had done millions of dollars of damage to my 
own property.  But now that was being rectified by a few ferns 
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7.  WATER AND DITCHES 
 

QUESTION.   WHY DID THE TRUST APPROVE HIGHWAYS DRAINAGE OF UP TO 3 MILLION GALLONS PER 

DAY ONTO THE ELLIS LANDS AND THEN SUE ELLIS FOR THE RESULTANT DAMAGE, DILTC REPRESENTED 

ELLIS’S  FARM PREPARATION OF ALR LAND AS “INCAUTIOUS HUMAN ACTIVITY”?  AND THEN SAID THE 

LAND WAS STABLE while knowing this discharge of water was contrary to the OCP as referenced by 

Highways document on page 100. 

Transportation and Utilities - Policies  
ROADS 

Policy 7 The Local Trust Committee should work with Ministry of Transportation and Infrastructure at 

the time of subdivision to promote road design that reduces negative impacts on environmentally 

sensitive areas and resource lands and preserves the scenic quality of the area. 

Policy 11 The Local Trust Committee should oppose the construction or placement of new roads in 

areas where road work may undermine cliff-sides or areas that could be damaged by slippage and 

erosion. 

 

Marlor JULY 2004 REJECTION.  said I needed  

“to make provisions of drainage faculties to divert drainage away from areas subject to 

sloughingj  

The land slopes toward the bluffs, all water flows in that direction  WAS ELLIS EXPECTED TO 

PUMP THE WATER BACK TO THE ROAD or FLOOD THE NEIGHBOURS OUT 

1.  Robin Storkey wrote Peter Wightman, Sandy Baird and Jerry Leet of MOTH in June 2004. I quote 

from his letter. 

 "To the south, there a two ditches that originate on the west side of Swan Road and cross in a 

culvert onto Pt.A & Pt. B, plan 74719." 

 "In order for the water to drain from the upland properties the developer (Radcliffe) had to 

provide adequate drainage on the upland side of the new road grade and across it”   

Actually there were 3 ditches, the north ditch, Highways has now agreed to reroute down the 

adjacent easement.  

2.  In 2002 Bob Patrick warns the Trust of a potential problem.  June 2002, EBA Report , Preliminary 

Slope Stability Assessment, Bob Patrick38 , “ 
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 Two drainage ditches have been excavated which run along proposed new lot 

boundaries from Swan Road to top of bank” 

 

 Ditches were dug to facilitate Ellis farm operations, water was coming from Swan Road, not 

Ellis property  

 

 Patrick warns  

“water discharging from existing ditches will result in erosion”.  

 

 

The BC Forest Manual on Windthrow808 confirms windthrow damage as a result of saturated 

soils and puts this land as a high hazard to windthrow  , 

 

 ” Wet soils not having shear strength to supply sufficient anchorage and soil factors that 

control rooting depth contribute most significantly to the risk of windthrow.” 

   

The upslope land had been logged previous to Ellis farming, a compromised 50 meter leave 

strip had also been left.Scott, Thompson and Groberman  

 

Wollenheim RPF805, in a letter to Highways regarding highways ditches discharging on 

adjacent land writes,  

 

 “The increase of the water table over the years is detrimentally affecting the site 

productivity and tree growth, and has made the stands susceptible to blowdown, 

which occurs now frequently”  

 

3.  F. Marzari to Bob Gerath, Jan 2004,Expert Advice, DILTC vs Ellis, S01109043       

Marzari states in her letter to Gerath  

 

 “water was discharging from two existing ditches from the road on the property out to 

the edge of the bluff”.   

 

Marzari knew the probable cause for instability was changed hydrogeology not from farming 

but existing drainage ditches. She also knew the source of the erosion. Did DILTC knowingly 

flood my land, knowing it could cause slumps so they could sue me to validate their bylaws?? 

 

January 2004, Marzari to Ellis concerning ditches

 
Was Marzari attempting to flood my property and use it a collection sink for highway drains.  It 

is a bit like plugging the sink but forcing the tap to be left on.  I am lucky a major slump did not 

occur. 
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4.  Feb 2004, Des Kennedy and Harlene Holm, Flagstone, Disaster at Komas Bluffs,  

Start a campaign against Ellis saying his farm clearing caused a landslide, DILTC had been in 

supposed negotiations to settle this issue on Ellis supplying the “Madrone Report” until the 

Hume Kennedy campaign began. 

 

5.  March 2004,  The Trusts geotechnical firm, Thurber Engineering,  identified water problems .  Their 

March 22 field  visit ,  

“with Trust staff concerning slump and erosion on the property caused by saturated soils and water 

breakout on the bluff slope”.   

 

Page 5  “When saturated this soil has little strength and it deforms under gravitational soil 

movements, such as soil creep and sliding” 

Page 6  Near-surface plateau groundwater is intercepted in ditches along Swan Road and some 

of it is redirected to the Bluff Crest in new ditches across the land. 

Page 7 map shows seepage zone under surface till 

Page 11 polygon 10 (forested) a ditch is excavated along the South property line and its water 

spills over the Bluff crest.. A large landslide has occurred below the uncontrolled ditch outfall. 

Page 15 higher rates are likely at the ditch outfalls.  It may be difficult to secure permits to 

intercept Swan Road drainage from the head of the ditches so as to shunt the water 

southward to other discharge sites.  

Page 16 For now I recommend that all ditches be filled with granular material for a distance of 

50m.  This scheme may seem counter-intuitive but it is intended to drastically increase 

seepage path lengths. Buy time until more detailed plans are implemented.  (Ellis complies 

with Thurber recommendations and in-fills ditches thus saturating the bluff and root systems 

potentiating more land slip.) 

 

6.  March 2004, Ellis to Robin Storkey, Dept of Highways, Concerning Ditches 2600, 3636 Swan Road, 

Denman Island281.  Ellis writes  Robin Storkey to reroute drainage water down Swan Road instead of it 

being diverted onto Ellis land 

7.  March 2004 fax, F. Marzari to Larry Park, Dept of Highways, Marzari asks for any plans for Ellis 

property. Larry Park states there is no  drainage easements on title or road dedications for property.  

Marzari supplies Ellis maps to Robin Storkey (from Ellis’s earlier request to reroute the water).  Marzari 

knows highways/Islands Trust water is being dumped on Ellis land.  

8.  Denman Island Ratepayers identified the water problem to MOTH and Islands Trust.  In  June 2004, 

Dennis Forsyth, President Denman Island Ratepayers wrote to Peter Wrightman, Highways,  

concerned  “about torrents of water from two culverts which direct runoff under Swan Road, 

disastrous to the Stability of Bluff”  
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9.  In July 2004 Ellis and neighbour, Luke  Rumbolt, at the request of Robin Storkey, block highway 

culverts diverting water onto their land. The water is redirected to the natural low down Swan Road to 

a dedicated water way.   Why was the DILTC  absent and suing Ellis, even though they were clearly 

aware and the cause of the problem.  

10.   Thurber Engineering, the Trusts Geotechnical expert confirmed that once the ditches were 

blocked erosion was insignificant.  April 2006, Thurber 2 Report, Dave Smith, REMEDIATION REPORT,  

 

“and the fact that the BC Ministry of Transportation blocked the flow of water from Swan Road 

into the drainage ditches on the Properties”. 

 

 “No surface water was being discharged over the crest due at least in part to changes made in 

ditch drainage along Swan Road and ditch infilling carried out by Mr. Ellis.  4.3 Rate of Erosion 

negligible 400m over 20 years, This is a small fraction of the 50m wide buffer established by 

bylaws.”  

 

 Smith recommends no remediation for Lot A.  On Lot B he finds remediation is limited to 250 

ferns to repair.  This is contrary to the earlier Thurber/Gerath  Report where Ellis was accused 

of   

“the total Bluff area damaged by incautious human activity on the subject portion of Komas 

Bluff is estimated 5,660 m
2
, or 18% of the total estimated slope area, As a check on this estimate, 

the total of length of Bluff damaged by incautious human activity is 143 m or, 17% of the total 

bluff length,”   

 

The only change was Highways ditches rerouted and some ferns. 

 

 

Smith to Stoneman, Oct 2007.1.91  When asked by Stoneman about the area of the slide and 

outfalls he answers  

 

I was not directed to exclude remediation for lot A by any person, my recommendation are 

described in 4.3                                (bluffs are stable after Highways ditches being blocked) 

 

11.  Nov 2006, David Marlor Affidavit131, 1.88 concerning Stoneman JR application and remediaition. At 

Page 3, para 9, Marlor states  

 

“After judgment was rendered in August 31, 2005, the Local Trust Committee considered that, 

if possible, and as contemplated in the Judgment, it would prefer to settle the terms of the 

remediation order without the expense of further litigation. The Local Trust Committee was 

advised that traditional geotechnical slope stabilization measures could be undertaken for Lot 

A, but they would likely be invasive and very costly due to the extensive nature of the slumps 

on that property. In addition, following the preparation of the March 2004 Thurber Report, the 

highways drainage ditches were blocked by the Ministry of Transportation and Highways to 
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prevent water on Swan Road from entering the drainage ditches Mr. Ellis had dug and 

discharging over the Bluff on Lots A and B. As a result, the Local Trust Committee considered 

that focusing remediation works on the other major excavation on Lot B was reasonable. The 

Consent Order with respect to remediation reflects this compromise position” 

 

Thus no meaningful remediation needed. The land is stable, just block Highways ditches.  

Becomes absurd, a joke, Why were permits not issued 

 

12.  Aug 2012 Elaine Malo, Development Technician, Highways to Dan Stoneman. 

 

“Road standards (Ditching) are set out in a letter of agreement between Ministry of 

Transportation and Islands Trust confirmed at time of final subdivision documents plans.”  

This extension of Swan Road that crosses the Ellis property was done for the Radcliffe 

Subdivision. 

The DILTC and Islands Trust rely on section 540 Division 6 of the Local Government Act as their 

authority to regulate drainage under the Denman Island Official Community Plan 

Section 543 2 (f) allows the installation of culverts to protect roads/highway from damage by water. 

Section 543 (3)(4) requires that the board by bylaw define the channel bed or stream ( natural 

watercourse) into which the culverts flow and the watercourse plan be registered. 

Jansen Contracting Ltd. v. North Cowichan (District of), 1998 CanLII 5099 (BC SC), 

<http://canlii.ca/t/1f6qk> is virtually an identical case. 

 
Highways has admitted it was wrongly dumping water on the north end of my property and has 

contracted to block the discharge onto my land and run a ditch down the easement and over the bluff. 

DILTC will not answer any of my letters concerning water. 

 

13. Project Initiation Sheet from  Ministry of Highways 2013 concerning the cross culvert that is  

draining on my land.  Highways recognize the drainage is pooling and flooding my land and the reason 

is The Trust has made him plug the end of the ditching to stop the outflow.  Again DILYC  is forcing 

the sink to be plugged and Highways is forcing the tap to be left on. 
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8.  Agricultural Land Commission, ALR and Community 
Planning Guidelines for Local Governments 
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The Trust can apply regulations only if they do not prohibit farming but the bylaws must also be 
consistent with the ALC ACT.   
 
Many letters referenced by AGRA and ALC , extensive ALC Staff Reports Aug 08,Dec 08, May 09, Bert 
Van Dalfsen to Chris Jackson Oct 2009, Eric Karlsen to Bill Huot  if inconsistent the Komas Bluff may 
have no force and effect. 
 
F. Marzari has constantly tried to villainize Ellis and lately Stoneman as breaking the bylaw but at all 
times Ellis  was being told by ALC and AGRI that they were allowed to farm and as Mr Karlsen says the 
DILTC Komas Bluff  DP may have no force and effect.  Who does a farmer believe??? 
 
AGRI and ALC are required to give bylaw referral approval 
 
’ to ensure bylaws and plans are consistent with the act”. 
 
 AGRI and ALC  have said many times the delineation of Komas Bluff DPA” is not consistent with the 
act”.   
 
In 2009,  DILTC planner Chris Jackson promised to Rodger Cheetham and Bert Van Dalfsen to remap 
hazard areas on Komas Bluff for ALC and AGRI signing off on bylaw 185 approval.  DILTC now says they 
have no intention of remapping hazard mapping even after dozens of letters from ALC and AGRI. 
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Feb 2013 response from planner Courtenay Simpson, Ellis needs another geotechnical report  
( no reasons or guidelines)   and DILTC is not going to do any hazard mapping on Komas Bluff 
DPA (as outlined by Chris Jackson, March 4, 2009) 

 
 
 
Response DILTC Stoneman JR.  DILTC says there was no 2009 Jackson to Cheetham and Van Dalfsen 
agreement re 185 
 

 
 
This is not quite what all 20  letters say. 
 
WHY DID THE TRUST PROMISE TO FIX THE PROBLEMS  AGRI AND ALC  HAD WITH THE BYLAW AND 

THEN RENEGE ON THEIR PROMISE. THESE ISSUES OF WHAT LANDS ARE ACTUALLY IN THE SCHEDULES 

ARE THE SAME AS THE PREVIOUS 4064 COURT’S  REQUIRED 

 

1.  Feb 2006   Protocol Agreement On Agricultural Land Reserve in the Trust Area, to identify those 

issues that should be the subject of the consultation to enhance their respective abilities to achieve 

their mandates with the Trust area in a manner which is respectful of each agency’s jurisdiction   50 

2. Dec 2008 ,Bert Van Dalfsen to Chris Jackson wanting mapping information—never given 

 

3.  January 2008, Erik Karlsen, chair ALC, to Bill Huot, Ministry of Community Affairs,  
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  “in particular DPA 1 Komas Bluffs and DPA 4 …the Commission’s position has changed and it now has 

concerns relating to these provisions, similar to those outlined in a letter dated 12 December 2006” (do 

not have)  

“In this light the Commission is no longer able to condone the DPA provisions and considers that they 

may be contrary in whole or in part to the spirit of the Commission’s legislation and inconsistent, of no 

force and effect”.    

4.  August 2008, ALC Staff Summary Report- Planning Issues1.107 1.99    

“Similar concerns to those expressed previously remain –That the extent of the DPAs can be justified 

having regard to their purpose” 

“In respect of the Komas Bluff and Steep Slopes DPA this would involve justification from a geotechnical 

perspective for the extent of the areas included in the DPAs”.  Same as courts asked for   

5.  December 2009, Bert Van Dalfsen, AGRI to Chris Jackson, Islands Trust1.117    

“ Likewise without details of the criteria that determined the boundaries of the Komas Bluff (DPA 1) it is 

difficult to assess the implications on agriculture of that DPA”.206  132 

6.  December 2008, Letter of Understanding between AGRI and Islands Trust   

asks for background maps for DPAs 1 and 2  142a 1.10  

7.  March 2009, Chris Jackson, Island Trust to Rodger Cheetham, ALC and Bert Van Dalfsen, AGRI,  

Concerns in regard to Denman Bylaws 185 and 186  Chris Jackson states: 

 mapping - hazard area is being extended to Denman in the 2009/2010 timeframe,  

 Hazard Area Mapping is a component of the second phase of the OCP/LUB review, work 

expected completed by 2009 

 The above mapping products are essential before re-establishing DPA Boundaries 

 Staff commits to recommending to the DILTC to review and rewrite guidelines for the DPA’s to 

bring them into compliance with RAR regulations and to address concerns raised by AGRI and 

ALC. 

 We understand in exchange for Islands Trust Staff commitments listed above, the ALC and 

AGRI will advise their respective officials to remove objections to bylaw 185 and advise Bill 

Hout to forward bylaws for approval as soon as possible  142 

8.  May 2009, ALC Staff Summary Report, Planning Issues,  

“priority be given to raise issues resolving the issues relating to Komas Bluff DPA”  139 1.107 

9.  May 2009, Eric Karlsen, Chair , ALC to Linda Adams, Islands Trust,  New Denman Island Official 

Plan and Land Use Bylaw 

“ documents recently provided to the Commission and to Jill Hatfield of the Ministry of Agriculture by 

Dean Ellis that call into question the delineation of the Komas Bluff DPA.  ..consideration be given to 

prioritizing the work relating to this DPA” 1.108  137 
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10.  Sept 2009, Bill Hout, Ministry of Community and Rural Development to Dean Ellis,   

“This ministry’s review and advise of the Minister primarily focuses on whether a bylaw conflicts with 

any significant provincial government objectives, based on advise received from representatives of 

other provincial agencies.  In this case, approval of the bylaw was delayed pending resolution of 

concerns identified by staff of AGRI and ALC.  The Ministry was notified on March 32, 2009 that those 

agencies were no longer requesting that approval be withheld.”  219 

11.  October 2009, Bert Van Dalfsen to Chris Jackson,  

“The main remaining concerns relate to Development Permit boundaries, content and process.  The 

hazard mapping proposed by Islands Trust to better define the boundaries on the steep slopes should 

be completed as soon as possible.  It may be advisable to priotorize areas such as Komas Bluffs in order 

to refine the DPA setbacks that are not part of the Quadra Sands formation.  The Ministry of 

Agriculture and Lands would like an opportunity to review the DPA criteria on steep slopes as applied 

to farm land.  The current provision that a qualified professional must ensure that there will be no soil 

movement is not realistic or attainable for agriculture”.  Obvious concerns for Komas Bluffs in the OCP 

and LUB review not just Streams and Wetlands as DILTC says.  

12.  October 09, Eric Karlsen, chair ALC to L. Pierce, Komas Bluff DPA: Dan and Deb Stoneman,  

“Specifically with regard to the Komas Bluff DPA the Trust has indicated its willingness to review the 

boundaries of the DPA in the context of hazard area mapping to be undertaken by the Trust over the 

next year. Further it has agreed to review sections of the DPA …..having regard to the purpose of the 

DPA. 400” 

13.  Rodger Cheetham to MacFraser, Director, Local Planning Services, Nov 2009149 

“With regard to the Hazard Mapping we had expectations that the work would have progressed and 

now understand that it will only be getting under way in February of next year with an anticipated 

completion date in early 2011.  As you are aware the Commission is particularly anxious to see a 

resolution of the issues relating to the Komas Bluff DPA for which the hazard mapping is critical.” 

14. Feb 2010 Bert Van Dalfsen to Dan Stoneman, cc’d to R. Cheetham, ALR. Bill Huot, Ministry of 

Community affairs, Jill Hatfield, AGRI , 

“ the Ministry has requested the Islands Trust to carry out additional work to refine their hazardous 

area mapping particularly for Komas Bluffs”,  The Islands Trust is being asked to better define these 

areas  AGRI still not clear on the map and area 1.121 

 

 

15.  April 2010, Eric Karlsen to Mac Fraser, Islands Trust,  

“provide an update in particular with regard to the Komas Bluff DPA”  , cc’d to all participants   1.125 

144 

16.  May 2010, Staff Report, DESCRIPTION AND STATUS OF TARGETED REVIEW ITEMS148 
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“Development permit area mapping and guidelines re Agriculture STATUS Consider amending 

guidelines re agriculture as per Ministry of Ag and Lands referral response to bylaws 185 and 186” 

17.  July 2010, Ben Stewart, Minister of Agriculture to Dan Stoneman,  

Minister Stewart thinks DILTC has already undertaken remapping of Komas Bluff and intends to review 

the development permit area boundaries. Must have been given false info  218   

18.  Aug 2010, Courtenay Campbell, planner Islands Trust to Dan Stoneman and Chris Jackson, 

concerning the Ben Stewart letter, No new mapping has been undertaken on Komas Bluff 143 

19.  April 2011, Chris Jackson to Dean Ellis, Rodger Cheetham and C. Campbell,   

“the Komas Bluff is not under Review” 290 

20.  November 2011, Wes Shoemaker, Deputy Minister AGRI to Dan Stoneman,  

“In 2008/09 AGRI staff , together with ALC received a commitment from DILTC to review the mapping 

of the Komas Bluff DP boundaries.  I am advised that the DILTC has not met their timeframes for 

reviewing the mapping of the Komas Bluff DPA boundaries.”212a 

21.  Denman Island Farm Plan 2012 recommendations, pg 71      

 14.   AMEND THE OFFICIAL COMMUNITY PLAN   8. Review DPAs and amend where necessary 

to ensure that agricultural uses in the ALR are not effectively prohibited as a consequence of 

protecting other values. 
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Agricultural uses should not be effectively prohibited, as a consequence of protecting other values as 
also recommended in the Denman Farm Plan. 
 

 Why would DILTC stop Ellis from farming when he supplied the Madrone Report and the EBA 
report before they sued him ??   
 

 Why would DILTC sue Ellis to reforest the 50m area (prohibit farming) then have Ellis reapply 
to farm it.  (but cancel his applications –prohibit farming)?? 

 

 Why would DILTC flood Ellis’s land than sue him saying he caused damages to his land??  
 
Is protecting development for future uses another value. Is it prohibiting farming?? 
 
Because DILTC were trying to show the strengths of their bylaws, because they were wrongly trying to 
have a forest top buffer, because they were wrongly preserving sensitive land, because they were 
wrongly trying to protect hazards DILTC was  effectively prohibited agriculture for other values. 
 
Application  were rejected because “in violation of in force permits” “alteration has already been 

completed contrary to existing permits”,  Staff Report rejections Ellis application on policing grounds 

 
 

 June 2002 DP permit  is not relevant “as vegetation has been cleared”. The act does not 
protect vegetation. 
 

 Comox Valley Record, Nov 14, 07  Judge’s Denman decision backs Island Trust 

 

“We are happy that the courts have once again upheld the bylaws on Denman Island that 

allow the community to address naturally the hazardous areas in a responsible manner” said 

Kim Benson, chair of Islands trust council. 

 

 Flagstone, 07, Denman Sets Legal Precedent (Again), Des Kennedy  DCA 

 

“Local government has the power to use a development permit designation to regulate 

development in areas of natural hazard, such as the Quadra sands bluffs on Denman’s 

northeast shore”   

“On a more positive note, an important legal preceded has been established province-wide for 

protection of sensitive areas”  

“As required by the OCP, no logging occurred on the bluff slope for fifty meters back from the 

crest”      Des Kennedy DCA  (convicted criminal contempt Clayoquot) 
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 Comox Valley Record, Sept 7, 2005, Denman land fight in court,  

“While the bluff won’t be completely restored, we have confirmed that our bylaws are valid 

and that further incursions into this sensitive area will be avoided” Louise Bell  Trustee 

(convicted criminal contempt Clayoquot) 

 Island Trust Press Release  

“We are extremely pleased that the courts have upheld the bylaws on Denman Island that 

preserve and protect this sensitive area” said David Essig , Chair of the Islands Trust.  “While 

the case has been costly one for us to pursue, it really went to the heart of the work we do and 

I believe all of the Trust Council was behind it.  We hope it sends a message to others who may 

ignore the bylaws that protect sensitive lands in the Islands Trust Area.  I believe this case has 

demonstrated the strength of the Islands Trust Federation.     

 Did Essig forget he was prohibiting farming by his “sending a message” about the “strength 

of the DILTC” and “protecting sensitive areas.”  Best quote 

“It was a very important case for the Islands Trust because the validity of Development Permit 

Areas as land use planning tools were at stake.” Said Tom Babb one of two Local Trustees for 

Denman Island. Louise Bell says, “While the area affected by erosion of the bluff won’t be 

completely restored, we have confirmed that our bylaws are valid and that further incursions 

into sensitive areas will be avoided.” Relates to the reason to go after Ellis to make the bylaws 

valid after the Bauman Decision on 4064 that overturned all of them.  

 

 

 

Islands Trust Press Release 2013   

David Graham, a Denman Island local trustee responded to the judgment saying, “I’m pleased 

that this judgment confirms and clarifies the options available to the landowners. They must 

now work with the local trust committee to comply with Denman bylaws both by remediating 

the land and fulfilling the conditions necessary to obtain the proper permits.” 

 

 David Grahan also worked on the Denman Farm Plan that states  Agricultural uses should not 

be effectively prohibited, as a consequence of protecting other values.  Has DILTC effectively 

stopped agriculture on these lands by not allowing geotechnical reports that fullfil the 

requirements of 919.1(1)(b).??  DILTC can subjectively control the issuance of permits.  This 

application how many professional reports are rejected--- what if DILTC withholds the permit 

for the wrong reasons  ie 919.1(1)(a)  –the process is halted and farming prohibited.   

 

Recent Planners and Trustees do not answer letters nor have they ever visited these lands. 

 

Protecting other values   “hazardous conditions” 
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David Marlor’s The purpose of this development permit area is to protect the hazardous conditions 
along Komas Bluff, (discovery) 

 
Protecting other values   “environment” 
 

David Marlor to Ed Pickard, Oct 19991.25 The 50m was determined by taking the Silva Report 

and adding 50 meters to the west side of the polygon.  The rationale was that Silva would only 

ID the actual bluff, but we want to protect the top of the bluff also. 

 
Protecting other values   untouched nature   (also contrary to Groberman  The purpose of the bylaw 
was not preserve land in an unaltered state, nor even to protect the bluff. ) 
 

o Island Trust News Release Louise  Bells  states  “protect forest top buffer” 
 

o Feb 04 News Release 
 

‘Restore the land to their previous condition prior to breach.  Trust is exploring every option for 
Restoration of the bluff and surrounding environment “  

 
o Comox Valley Record, Nov 14, 07   

 
“While the bluff cannot be completely restored, the requirement to remediate was upheld, 
which protects the area from further destabilization” Louise Bell 
 

o News Release, Islands Trust Settles Court Costs in Komas Bluff Case 
 

“In recognition of the instability of the fine Quadra sand comprising the Bluff and the erosion 

that occurred earlier due to the logging operations along the edge of the cliff area. Expert  

 

technical analysis at the time recommended that the tree cover and groundwater regime be 

left in their natural state to minimize natural” 

 Section 19 Response of DILTC  reinterpretation of the Thurber /Smith report       “Allowing the 
bluff to re-stabilize at its own pace without human interference.”  

 
o Marzari to Ellis January 2004 In terms of the required terms for the report, the Trust’s 

requirements are that the report address any and all works that would be recommended to 
restore the stability of the Bluff on the Properties to a level similar to undisturbed portions of 
the Komas Bluff on neighbouring properties, or alternatively to a level of stability that existed 
prior to any land alteration, including ditch construction, excavation, or tree or vegetation loss 
in the 50 meter buffer area on the Property. Prescriptive standards of remediation should be 
set out by professional or professionals retained to undertake this work upon investigating the 
condition of the Bluffs, and these standards should be reviewed and approved by the DILTC. 
Not only is this wrong from 919.1(1)(b), it is impossible to determine prior to land 
alteration,(remember the upslope 1000 acres had been clearcut by the previous owner in 
2000 with Trust permission)  
 

Cancelling permits and making the process of applying for a permit onerous are ways to prohibit 
farming 
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Trying to protect the rights of the DILTC bylaws (or right to make bylaws based on regulation) against 
the ALC laws at the expense of prohibiting farming.  Ultimately provincial regulations trump municipal 
regulations. 
 
 
 

The Trusts use of the 50m “buffer” to imply it is a conservation zone is wrong.. (that would be a value 
other than farming)  Actually the use of the word buffer illustrates this problem.  A Buffer is an area of 
stable land to separate different occurrences.  There is no need to use stable land to protect from a 
hazard, as Groberman said it is the other way around.   Buffer is a loaded word and was ment to show 
Ellis infringed on some sacred area. See Buffer section    

 
 

 
 
 
 
 

9.  Geotechnical Report 44211 on the Komas Bluffs for SBJ Properties by 
Robert Potter, P. Eng, 2006  
 
The land to the north of me (ex 4064) had a geotechnical report done for subdivision.  This land 
coincides with the Holden “Memo to File, Harlene Holm definition of Komas Bluff DPA, various 
community maps and the Farm Plan maps etc. as the real location of the Komas Bluff DPA.  In a Report 
by R Potter his findings state THAT THE LAND TO THE SOUTH COVERED WITH STIFF TILL HAS NO 
RECESSION. 
 
Shoreline erosion is concentrated within that sector of the property where the sand section is not 
protected by the basal unit of stiff till.  A comparison with the recent survey of the natural shoreline 
boundary with that of the 1875 Crown Grant survey shows a shoreward recession of that line of up to 
30 metres over the past 130 years (average of 0.23m per year).  The same comparison along shoreline 
where the toe of the slope is protected by a stiff till shows no recession of the shoreline since 1875. 
 
 
Thurber/Smith, Polster, EBA Bob Patrick have all noted the compacted till nature of my land and have 
come up with low recession rates.   
 

 

10.  EBA March 18, 2009,  Regarding: 2626 Swan Road, Denman Island, BC,  
Geotechnical Re-Assessment of Intended Usage as Farmland,  

 This report was done as a result of Islands Trust still denied my permits in 2009.  I wrote to the 
Premier who wrote to ALC and as a result Rodger Cheetham and Jill Hatfield visited my land.  They 
suggested I get Bob Patrick to upgrade his report EBA 2600 and 2626 Swan Road, Denman Island, 
Geotechnical Assessment for intended use as farmland Robert Patrick M.Sc.,P.En  Jan 17, 2005  
 
In his 5.0 Conclusions/Recommendations  
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“From a geotechnical perspective, based on the information provided and our observation of 
the current conditions, EBA concludes that the recommendations provided in our 
January 17, 2005 letter remain valid”. 
 
 

 
At the time Mr Patrick did 2 other geoteck reports  on the properties. 
 

11.  EBA, April 2009, 2626 Swan Road, Denman Island, BC, Removal of 
“Hazardous Trees”     Mr Patrick noted that trees that fall over the bluff can take large parts of 

the bluff with them. 
 
“Conclusions 
Trees provide benefits, from a geotechnical perspective, for slopes due to the reinforcement 
of the soil by the root system, the adsorption of groundwater and the interception of rainfall 
(which can reduce surface erosion). However, at the top of a slope they can result in a 
surcharge load on the slope and/or soil disturbance should they fall over. 
During the assessment of the trees on this property, the above should be considered along 
with other factors. 
From a geotechnical perspective, as long as the removal is carried out carefully and the 
appropriate revegetation is undertaken after tree removal, the adverse impact on the slope 
should be minimized and should not have an adverse impact on development at the site “ 
 
Why would David Marlor want to protect trees (hazards) that take large parts of the bluff with them.  
Read in conjunction with the Windthrow Handbook of BC and Highways ditches.  Did Marlor know he 
was setting up a sloughing situation especially with flooding from Highways ditches noted by Denman 
Rate payers Association, and in several cases Depatment of Highways. 
 
 
 

2004  Sofor Report on Ellis property   

“It is well known that the edge of forests adjacent to a clear cut are more susceptible to blow down as 

a continuous forest acts as a wind break,”  

 

 
 
 

12.  EBA, March 2009, 2626 Swan Road, Denman Island, BC, Proposed Stairway    

this is in keeping with the steeps to the beach done to the adjacent northern lots of Baxter,Radcliffe, 
Chritchley and Day (without permit).  Even the steps down the real Komas Bluff have been built.. 
 
“• Where the slope is steeper than 25°, the walkway/stairs should be supported above grade on 
posts; and 
• Where the slope is flatter than 25°, the walkway can be at grade with proper support of steps.” 
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13.  Denman Island Farm Plan, produced for Islands Trust and BC AGRA, 
adopted Dec 2012.  This report clearly puts DILTC and AGRA in conflict with the Komas Bluff DPA 

mapping boundaries.  This Farm map coincides with the Holden, Memo to File, Harlene Holm’s 
definition of Komas Bluff DPA, various community maps, Ministry of Environment water maps, 
Forestry maps etc.  
 
 The farm plan map was produced with vigorous ground truthing and is site specific . 

 The BC Ministry of Environment, Mapping Geographic Information System, Data entry and 
validation procedures for soil, agricultural capacity, surficial geology. Manual 10, E. Kenk and 
M.W. Sondheim, 1987 

 Soils of the Gulf Islands of British Columbia, Report 43, 1990, Kenny, van Vliet, Green 
 
This Farm Plan map could qualify as the missing 1980 Min of Environment report based on site 
inspections as it seem to be the default Min of Environment map from the 70’s and 80’. This map was 
commissioned by BC AGRI and DILTC as the de facto agreed location of Komas Bluff erosive soils. 
 
My property is outside of the area of erosive soils and as shown on this Min of Environment Farm Plan 
Map .  As shown my property is on stable farmable Bowser soils.  
 
 Why does the DILTC say they used the 1987 Holden General report that had 1 obscure mention of 
Komas Bluffs and a 3rd party  SILVA  ecosensitive report  to “add polygons” to get a location for a DP 
area that was contrary to extensive professional investigation when this map has always been 
available.   
 

From Trustee Laura Busheikin writing about the Farm Plan 

For governing bodies, the Plan includes recommendations for specific regulatory changes to support 

farming on Denman (pages 55 – 70). Specifically, for the Denman Island Local Trust Committee (DLTC), 

it provides a list of suggested amendments to the Land Use Bylaw and Official Community Plan.     

14. AMEND THE OFFICIAL COMMUNITY PLAN  

Action:  
 

Denman Island Bylaw No. 185 (Official Community Plan) to further support farming.  
 

 
 

1. Elaborate on the current OCP policy 1 under E.4 Resources stating “In the Sustainable Resource 

designation: the principal uses should be agriculture and silviculture...” to include a general statement 

that further recognizes agriculture as the priority use for ALR and other agriculturally designed lands 

such as:  

All uses and subdivision of Agricultural Land Reserve land, shall be in accordance with the provisions of 

the Agricultural Land Commission Act, regulations thereto or Orders and Policies of the Agricultural 

Land Commission. 
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8. Review DPAs and amend where necessary to ensure that agricultural uses in the ALR are not 

effectively prohibited as a consequence of protecting other values.  

DILTC has to mesh the Farm Plan with the DP areas and their use. AGRI partially funded the farm plan. 

 

 

14.  EBA, 2600 and 2626 Swan Road, Denman Island, BC, Composition of Slope 
and regression of the crest. Sept 2012 
 
This report shows our land is not in the “Quadra Sands” as depicted by Holden.  The soil composition is 

compacted glacial till.  

7.0 CONCLUSIONS 

Based on our current knowledge of the subsurface conditions at the Stoneman/Ellis properties, it is 

concluded that the bluff comprises a deposit much more resistant to erosion and regression than 

Quadra Sands, therefore the rate of erosion will be significantly less than the 0.3 m /year estimated for 

that  material. 

o October 2009, Bert Van Dalfsen to Chris Jackson,  

“It may be advisable to prioritize areas such as Komas Bluffs in order to refine the DPA setbacks 

that are not part of the Quadra Sands formation.  The Ministry of Agriculture and Lands would 

like an opportunity to review the DPA criteria on steep slopes as applied to farm land.” The 

province is aware Komas Bluff is not sanctioned right. 

 Louis Bell in a news release called our land Quadra Sands. As has Des Kennedy, Harlene Holm, 
F Marzari, David Marlor. This was wrong. 

 
o The OCP says Komas Bluff DPA is in Quadra Sands.  More reasons the Komas Bluff Schedule E  

is in the wrong area. 
 
 

 
 

15.  Maps and Descriptions, including Holden “Memo 
to File” 
 
None of these 10  maps show Ellis lands as part of the Komas Bluff  hazard area  (similar to Holden 
1989.) 
. 
 

Reasons the location of Komas Bluff DPA can only be the area that coincides 

with the Holden 1989 Memo to File    The only documents commissioned by the Trust 
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specific to Komas Bluff which fit the descriptions and criteria in the OCP are in Holden “Memo to file” 

documents relating to his actual site visits in 1982 and 1989   Holden 1989 states: 

o Komas Bluff as being Quadra Sands   --- “the Quadra Sands bluffs erode at the slowest natural 

rate when left undisturbed”   

o Logging  ---Bluff was found to be largely clearcut logged 

o Sloughing was confirmed by detailed site inspection.  ---  “It appears that parts of the bluff 

have now slumped, and the slope was less steep than in 1982”. 

o Land is very permeable and porous 

 

Maps and Descriptions supporting  Holden’s  “Memo to File”   

 “Boundary based on previous geotechnical report commissioned by the Trust”  

Jill Hatfield’s understanding of the bylaw 

 

 Holden 1989 “Memo to file” was directly identified and referenced in the Hopwood Report as 

the location of Komas Bluff DPA  

 

 Holden 1989 “Memo to file” documents are the only documents which meet the legal criteria 

for the justification of a DPA.   

Local Government Act  920 (7.1)(a)  For land designated under section 919.1(1)(b), a 

development permit may do one or more of the following: 

specify areas of land that may be subject to . . . erosion, land slip, is specified under section 

919.1(1)(b) 

 

 Holden correspondence regarding being asked for additions to Komas Bluff DPA.  

J. Bohlen, chair Special Area Committee to A Grey, Weldwood  requested Dave Morris , 

planner Islands Trust  that lands to the south be included in DP area,  

Dave Morris to B.J. Holden, Coastal Engineer, 198223 asks for areas for a DP.  B.J. Holden to 

Dave Morris, 1983 if additional bluff areas are of the same sand composition, Holden says 

areas can only be added if they are the same composition. (would need professional analysis 

not planners just moving boundaries) 22 

 

 Harlene Holm, Sept 97 a trustee, writes to Island Trust copied to AGRI, ALC, and other 

provincial authorities regarding a Komas Bluff Development Permit based on Holden’s “Memo 

to file” 34, she  defines section numbers of Komas Bluff DPA, 24, 31 and 32, consistent with 

Holden map areas. Harlene Holm  identifies logging, sloughing and Quadra Sands.  23   None of 

these were identified on the Ellis lands. Ellis/Stoneman lands are section 23      shown in map 

12  

 

 Harlene Holm also encloses another map and report  The Komas Bluffs  Heritage or History30, 

map 9 , prepared by the DCA in 1984 which identifies logging at the south end of Komas Bluffs.  

In doing so Holm is confirming the southern boundary of the DPA.  The map is similar to 

Holden, 1989, “Memo to File”.     see maps  map 9 
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 1995 Proposal to The Pacific Marine Heritage Legacy 1.5  map 4 submitted by Denman 

Conservation Association.  The DCA was trying to interest the Pacific Heritage Fund in 

purchasing the Komas Bluff area – this proposal map corresponds to Holden’s 1989 “Memo to 

File” map.  This proposal also confirms  logging, sloughing, and Quadra sands formations.  Map 

4 

 

 Weldwood’s forestry  showing  their logging locations define the area for Komas Bluffs. 

Denman Island : Weldwood Holdings and Sensitive Areas shows the area logged in 1984, this 

map corresponds to the Holden 1989 “Memo to File”  map 7  

 

 Denman Island Forestry Committee 1984 map, similar to Holden,1989, “Memo to file” 

identifies quadra sands  map 5 

 

 Denman and Hornby Islands, Water Allocation Plan, July 1994, Province of BC, Ministry of 

Environment, Lands and Parks, showing the location of Komas Bluff consistent with 

Holden’s,1989, “ Memo to File”. This map by the Ministry of Environment may well have been 

the lost 1980 map used for Resource Analysis Branch of the Ministry of Environment referred 

to in the bylaw. Ministry of Environment did not do any other work on Komas Bluff so this 

could have been the default map from the 1890 study, or the Map from Holden Memo to file 

as the depicted area is the same  map 6  This is also the Farm Plan Map. 

 

 Imap BC map map 8 of Ministry of Forests logging roads supports the Weldwood Maps that 
logging was further north than the Ellis/Stoneman lands due to the network of logging roads.  
Map also identifies “Komas Bluff”.  map 8.  The OCP states “past logging had happened “, this 
map show there were no logging roads that reached my property.  From our experience on 
the land the only logging that occurred was Thompson in 2000.  No previous logging in the 
Weldwood era (shown by Holden Report and Holm letter) happened on our property. 
 

 

 2013 Denman Farm Plan Soil Series Map of Denman, identifies Quadra Sands area as erosive 

lands while Ellis/Stoneman’s are Bowser over glacial till, this map is the Denman Farm Plan 

2012,       It's a 1959 soil survey study (Day et Al) which shows that DILTC  knows my land is not 

erosive Quadra sands but Bowser and Parksville soils underlain by Glacial Till  6a  

 

 2013 Denman Farm Plan map showing Ellis land in forage crops  map 6b  

ALC Map 92F.057 ALR lands map 10, 375, defines Komas Bluffs far to the north, Agricultural land 

would not have been included in hazardous areas as it could not of been farmed.  Map 10 

 

 In The First Community Meeting to Review the 2nd Draft of OCP, Sept 28, 20001.29, David 

Marlor states  ‘The Komas Bluffs are not in the ALR’. Was the Ellis/Stoneman ALR land added 

later because it was owned by a forest company.’ A land grab land from forest companies’, 

doing what Hatfield speculated . 

 

 Islands Trust Removal Map72 Between bylaw 35 and 111 , the map changed, no reason was 

given, the land removed was private residences (it was the owner of this land who had asked 
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Marlor what land was in the ALR in the first meeting) Marlor said Komas Bluff not in the ALR1.29 

yet the piece owned by Leaky logging was kept in the DPA.  

 

Ellis/Stoneman properties are outside of the area Holden justified as a hazard 

area because:  

 All maps that show Komas Bluff and hazard areas are all far to the north of the 

Ellis/Stoneman lands. 

 

 No Logging and road building has occurred.  None of these characterize the Ellis 

/Stoneman properties.  Logging on Ellis/Stoneman occurred in 2000.  Weldwood 

logged in 1983/1984 on the south of Komas Bluff.  Weldwood never logged these 

properties.  The Weldwood map does not include Ellis lands.  

 

 Properties do not consist of Quadra sand.  Ellis lands are not quadra sands as 

identified by DILTC reports, EBA engineering reports, the Holden file and drill logs.  

Gerath made a mention of Quadra sands in an unspecific north lands. The area Gerath 

walked on his site visit was an area  Polster and Smith called compacted glacial till. 

 

 No detailed site inspection was ever made when bylaw adopted in 1987. The only 

lands which ever received site inspection (1982 and 1989) were those specific to 

Holden’s Memo to file Report –this area is 2km north of the Ellis properties. A DP 

would require some detailed site inspection to justify. 

 

 No Sloughing was confirmed on the Ellis lands at the time of adoption in 1987.  (The 

only sloughing that did occur in 2003/2004 was a result of highways drainage onto the 

properties.) 

 

 The Ellis/Stoneman lands are not permeable and porous as confirmed by 2 Thurber, 

EBA, Potter and Polster expert reports.  The Ellis land is compact glacial till. Well logs 

are also available.  

 

 

 Harlene Holm description for the Komas Bluff DPA is section 24,31 and 32 the 

Ellis/Stoneman lands are section 23 
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MAPS 

 

 

Map from Thurber Engineering showing Ellis /Stoneman lands black is Holden “Memo to File” Map

 

1 

2 2 

Horizontal red line,       East 

West drawn through 

Chickadee Lake, southern 

boundary of Holden Memo 

to File, southern boundary 

of Quadra Sands 

Yellow line Southern end of 

Schedule E 

Green Box or arrow is Ellis 

/Stoneman land 

 

 

 

Ellis/Stoneman property is 

box 
Note Komas Bluff 

identified  

Quadra Sands 

Schedule E 
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Bylaw map 111, Schedule E does not follow Holden Map and includes Ellis/Stoneman, this is the only map 

that does not follow all Komas Bluff maps  

 

 

3 

Quadra sands  

Schedule E 
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Denman Conservancy’s proposal to sell Komas Bluff  (area similar to Holden) 

 

 

Denman Island Forestry Committee Map 1984 similar to Holden 

4 

5 
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Water Conservation maps 

6 
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Ministry of Environment Study of Water, 1984, defines and names Komas Bluff with same map as Holden 

Memo to File, this could be Min of Environment default map of Komas Bluff, 

www.env.gov.bc.ca/wsd/water_rights/wap/vi/denman/plan.pdf 

 

Note Komas Bluff 

identified 

Quadra Sands 

Schedule E 
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Note Komas Bluff is identified and it follows the same areas as Holden and the Farm map  
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Denman Farm Plan using maps from Day  1959  Identifies erosive lands that coincide with Holden 

 

 

 

 

 

 

 

 

6a 

Er  Erosive soils 

105 of 157



Ellis Development Permit Application  April 2013 Page 52 
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6b 
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Ministry of Forests maps of Komas Bluffs (same as Holden) note identification of Komas Bluffs 

 

7 

8 
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Imap BC showing logging roads on Denman Island and defining Komas Bluffs.  Bylaw said area had been 

logged , Ellis/Stoneman and nect ¼ section north had not been logged –no logging roads.  Note 

identification of Komas Bluffs   

 

 

 

 

End of logging 

road 
Quadra Sands 

Schedule E 
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This is the map that trustee Harlene Holm sent out to the Trust and all provincial authorities on the setup 

of the Komas Bluff DPA, Komas Bluff, Heritage or History and her description corresponds to the Holden 

Map, she also send the Holden Memo to File map figure 1 , Note identification of Komas Bluffs  

 

 

9 
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ALC Map 92F.057 showing ALR land in green, showing that farm land would not have been included in 

hazardous area of Komas Bluff , the “Komas Bluff” area depicted is similar to Holden.  Note Komas Bluff 

area identified. 

 

 

 

10 

Note Komas Bluff 

identified 
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Silva Map which DILTC represented  as the map used for the bylaw, it was ecosystem not hazard, does 

not apply on ALR and does not comply with any of the definitions in the OCP 

11 

112 of 157



Ellis Development Permit Application  April 2013 Page 59 
 

 

 

 

 

 

 

 

 

 

 

 

 

Map  12  
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16.  DOCUMENTS COMPARING SOIL COMPOSITION AND INSTABILITY OF 
QUADRA SANDS ON KOMAS BLUFF TO COMPACTED GLACIAL TILL OF 
ELLIS/STONEMAN LANDS.   This is a chronology of reports –some have been used 
elsewhere. 
 

Documents Relating To Bluff Instability Of Quadra Sands.  

1.  1982 Holden # 1.2  Ministry of Lands,  Parks and Housing     Request  to assess Lands adjacent to the 

Bluffs because of sloughing. 

2.  1982 Holden# 1.3  Holden To Islands Trust Planner  Site Visit, Reports on erosion. 

3.  1983 Holden# 23  Holden To Islands Trust Planner  “if additional bluff areas are of the same sand           

composition (Quadra Sand)” similar regulation.  

4.  1985# 1.187 Komas Bluffs: Heritage or History  shows instability of Quadra sands as an area to be 

protected 

5.   1984 Bohlen# 22 a   Reference proposal to extend Komas Bluff hazard area to Fillongley on studies of 

Paul Brudnell re quadra sands and to acquire for conservation.( not accredited) 

6.   1987  Holden# 24  Holden Report Ministry of Environment Coastal Environment and Construction.  

Komas Bluff mentioned as example only, no map of the general area, no site visit to confirm sloughing. 

 7. 1989 Holden “Memo to file” commissioned by DILTC identifies Quadra Sands and delineates 

hazardous conditions relating to sloughing. Ellis not on map 

8.  1995 DCA#1.5  DCA Proposal to Pacific Marine Heritage Legacy to sell Komas Bluffs  “Several areas 

along Komas Bluff are collapsing . . .” 

8.   1999 – 2008   DENMAN ISLAND OCP re Komas Bluff  

 OCP Bylaw 60, 1999    excerpts re soil composition, location, drainage 

Glacial deposits     Pg 3,  Schedule A – Part A 

 “Sand and gravel were also deposited, as the ice melted back and torrents of meltwater flowed out from 

under the wilting icefront. Thus originated the ‘Quadra Sands’ which form Komas Bluff, Longbeak Point, 

Sandy Island and the Seal Islets.”        

C.1 - LANDS AND FOREST  Pg 17, Schedule A – Part C 

“The Island has a long coastline and a few sites have been recognized as vital habitat for rare plant 

species and nesting seabirds. These significant coastal areas occur north of the Komas Bluff, at Denman 

Point, at Whalebone Point, at Repulse Point, at Chrome Island, and along the south and southwestern 

coast of the Island.” 
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D.4 - WASTE MANAGEMENT Pg 35, Schedule A – Part D 

“Because the thick quaternary sediments in the Komas Bluff area are very permeable and porous, 

extra attention would be required to prevent contamination of the ground water by any 

household septic systems in that area.” 

 Same in OCP Bylaw 185, 2008             Pg 3 Glacial,  Pg 20 Lands and Forests,  Pg 43 Waste Management,  

 

9. . Documents Relating To Stability Of Ellis Stoneman Land 

1989  Holden # 1.4, Memo to file and  Map, Land to the south of different composition  (this 

coincides with Potter) 

, # 1.26  Excerpt from staff report for Leaky DP farm permit     “The steeper slope is well treed 

indicating that is probably quite stable.” 

10.   2002   EBA # 1.32 Expert Report on Bluff Stability on Ellis  Stoneman lands. 

“No subsurface investigation was undertaken during this study.” 

“There are no indications of large scale block movements evident along this portion of the slope.” 

“the water discharging from the two existing ditches will result in erosion/shallow failures which 

will cause localized regression of the slope.  To mitigate this, the discharge could be collected into 

a pipe which extends down the slope.” 

11.  2004  Thurber Report #1.57,  

“The Bluff has a comparatively robust geologic architecture that will tend to resist deep-seated 

landslide activity” (page 15) 

“The gravelly soil covers a much thicker, very dense, till-like soil (hereinafter identified as till), This 

material was directly deposited by glacier ice during the last Ice Age, It is comprised of a mixture 

of silt, sand and lesser amounts clay as well as coarser fragments. The clayey to sandy soils form 

a matrix that holds scattered cobbles and boulders. Cobbles and boulders mantle the beach below 

the Bluff, probably resulting from thousands of years of till erosion on the Bluff. The till is very 

dense and relatively impermeable in an undisturbed condition. It is resistant to surface water 

erosion and is difficult to excavate by machine. It can form very steep natural slopes (in excess of 

45°). Near-surface till appears to maintain very steep slopes on the upper half of the bluff,” (page 

4) 

       4.3 Hydrogeology (page 6) 

“Near-surface plateau groundwater is intercepted in ditches along Swan Road and some of it is 

redirected to the Bluff crest.”  

“Excess groundwater discharge may have adverse impacts on Bluff slope stability.” 

“It may be difficult to secure permits to intercept Swan Road drainage from the head of the 

ditches so as to shunt the water southward to other discharge sites.” (Page 15) 
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“In your opinion, is the Disturbance the natural result of wind, drainage or other weather 

conditions?”(page 14) 

“I do not have forestry expertise needed to evaluate the possibility that natural wind occurrences 

caused specific damage, My opinion regarding adverse impacts of uncontrolled discharges of 

ditch water over the Bluff crest are noted above, as have probable adverse effects of increased 

groundwater discharge along the crest.” 

12.   2006 Thurber/Smith #1.82,    

“I rely on the facts found by Mr. Justice Groberman in his Reasons for Judgment dated August 31, 

2005 and the fact that the Be Ministry of Transportation blocked the flow of water from Swan 

Road into the drainage ditches on the Properties.” 

 In truth Dean and Luke blocked the ditches and Emcon dug the ditches with no record of direction from 

Highways.  Thurber is relying on Ellis fixing the problem. 

“In Section 5.6 of Mr. Gerath's report, he suggests that the rate of crest retreat resulting from Mr. 

Ellis's activities in the buffer zone may be 5 to 10 times the natural rate, or 20 to 40 mm/year. I do 

not disagree with this generalized assessment but, considering the very dense nature of the 

glacial till which forms most of the slope between the crest and the foreshore, I consider the lower 

value to be more appropriate. Thus, over 20 years, the crest may recede about 400 mm over 

most, if not all of the Properties. This is a small fraction of the 50 m wide buffer established by 

bylaws.” 

13.  2006 Polster   Assessment of Restoration of Damaged Notch Site Komas Bluffs, Denman Island, 
Polster Enviromental Services Ltd. Duncan, B.C., April 2008,  
  

“Landslides along the Ellis property consist primarily of weathered colluvial materials sliding on a 

dense till material with the till material forming the surface that requires restoration. Vegetation 

can not establish on the dense till material as the roots can not readily penetrate this material, 

hence hydroseeding this material is not an effective solution. However, as the materials weather 

and loose talus-like materials collect, plants can begin to establish. Once established, the 

vegetation can help to hold the loose materials and deeper soils result, supporting deeper 

rooting species, including trees. Unaided, this is a very slow process as for the most part, the 

weathered till simply washes from the slopes with the winter rains and fails to provide sufficient 

materials for plants to establish.” 

14   2006 Potter # 221 Geotechnical Report 44211 on the Komas Bluffs for SBJ Properties by Robert 
Potter, P. Eng, 2006  
 

Shoreline erosion is concentrated within that sector of the property where the sand section is 

not protected by the basal unit of stiff till. A comparison with the recent survey of the natural 

shoreline boundary with that of the 1875 Crown Grant survey shows a shoreward recession of 

that line of up to 30 meters over the past 130 years (average of 0.23 m per year). The same 
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comparison along shoreline where the toe of the slope is protected by a stiff till shows no 

recession of the shoreline since 1875. 

15.        2007   Well Drill log  #  63 Affidavit 1 Ellis Exhibit “L”  Till to bedrock 

16.        2012 EBA  EBA March 18, 2009,  Regarding: 2626 Swan Road, Denman Island, BC 

Geotechnical Re-Assessment of Intended Usage as Farmland,      see item 12 
 

7.0 CONCLUSIONS    Based on our current knowledge of the subsurface conditions at the 

Stoneman/Ellis properties, it is concluded that the bluff comprises a deposit much more resistant 

to erosion / regression than Quadra Sands, therefore the rate of erosion will be significantly less 

than the 0.3 m /year estimated for that material. 

 

17.   2013 Denman Farm Plan Soil Series Map of Denman, identifies Quadra Sands area as erosive 

lands while Ellis/Stoneman’s are Bowser over glacial till, this map is the Denman Farm Plan 2012,   map 

6a      It's a 1959 soil survey study (Day et Al) which shows DILTC knows my land is not erosive Quadra 

sands but Bowser and Parksville soils underlain by Glacial Till  6a  

 

REFERENCE INFORMATION 

18.        1994  Ministry of Environment  #14  Water Allocation Plan  Denman Hornby Islands 

Shows the volume of water discharging from the local watershed.  Before clear cutting and farm 

preparation volume of water at its height is 1,973 litres per second.  Identifies a 3.3.11 Unnamed 

(Komass Bluff) Brook (Radcliffe property)     This map would have been seriously ground-truthed to get 

these creek flows.  The map identifies Komas Bluffs the same as Holden and the Farm Plan. 

DENMAN & HORNBY ISLANDS WATER ALLOCATION PLAN 

The mean monthly discharge and mean annual discharge (MAD) flow estimates is in the following table: 

Unnamed (Komas Bluff) Brook Mean Monthly and Mean Annual Discharge 

                                                            litres/sec 

Jan   Feb   Mar   Apr   May   Jun   Jul   Aug   Sep   Oct   Nov   Dec     MAD 

38     38     39      11       2        1      0       1       1       4       67     90         27 

3.3.12  Fillongley Creek 
The Fillongly Creek drainage area is the largest drainage area within the plan area at 12.81 km2 (4.95 
mi2). 

The mean monthly discharge and mean annual discharge (MAD) flow estimates is in the following table: 

Fillongley Creek Mean Monthly and Mean Annual Discharge litres/sec 

Jan   Feb   Mar   Apr   May   Jun   Jul   Aug   Sep   Oct     Nov     Dec       MAD 

1,191  794   820    231    38      13     0      13     13     90    1,396    1,883        564 
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Upstream on Fillongly Creek is the largest marsh area on Denman Island, known locally as The Swale, 
with a surface area of 56.87 ha (140.5 acres). The Swale has evidence of drainage improvements for 
cultivation. 

From a side channel a large swamp, known locally as Pickels Swamp, with a surface area of 17.21 ha 
(42.53 acres), flows into The Swale. 

 

There are seven other significant swamps identified within this drainage, including Johanson Swamp and 
Cramer Swamp, with a total surface area of 10.34 ha (25.6 acres) 

 

Note this water map identifies “Komas Bluff “ as per Holden 1989, Holm, and the  Farm Plan 
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17.  Discrimination 

Mr. Ellis and the Stonemans were treated differently than their neighbours on adjoining properties.  

Below is a map showing the location of their ALR properties and a summary of activities. 

 

Stoneman and Ellis are on in section 23, not on Quadra Sands justified by Holden Memo March 1989  and 

in the ALR .  Three sources say Ellis/Stoneman land was not within the Schedule E boundary.  Harlene 

Holm (Komas Bluff not in section 23), Holden’s Memo to file map 1.184 is far to the north, and David 

Marlor stated Komas Bluffs are not on ALR 1.29 
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In amendment Bylaw 111 all properties in section 23 were removed from the Schedule maps of Bylaw 

111 and 113 except the Ellis Stoneman properties. No reasons can be found. 

 

 

 

 

Ella Day 

 

Chritchley 

 

Baxter 

A. Whiten 

VanEss 
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Neighbours to the north, Section 24 and neighbours to the south section 23 

 Neighbours Chritchley
, 
 In 1998509 Chritchley was issued an SUP permit DE-SUP-05-98 

relying on a 1988 existing permit Dp #33-88, for a small cabin 31 meters from the top of 

the bluff, after 1990 a large house was built without a SUP  or geotechnical approval. 

When Islands Trust found Chritchley in violation they informed him he could get a 

retroactive permit. 
212a Then they dropped the case.  Chritchley is part of DCA which did 

the Silva Report (which Marlor says is the basis of the bylaw).  Chritchley as DCA holds 

covenants on much of the Komas Bluff lands.  Chritchley also has stairs down bluff with 

no permits. 

 

 Baxter510, the neighbour directly north of Ellis , was issued a siting and use permit within 

50m of the bluff without a DP, relying on initial sub-division permit DP #33-88. In January 

2000 she was issued a SUP on Lot 1 section 24.  DILTC says these lots built before 1999 

had different rules but the permits were for 2000 .  These 4 lots required no 

development permits even though Stoneman was required permits for anything within 

180m even though he had existing permits at 50m. 

 

 Neighbour Ella Day, 2900 Swan Road
507

 was harassed to get a second development 

permit beyond DP #33-88 for building her cottage.  She did so on the allegations her 

buildings were illegal.  Ella Day and Marnie Egan have had an ongoing dialogue 

concerning Day getting a retroactive permit 507.  Ella has much construction since 1999 

with no development permit requirements including a barn very close to the bluff crest 

and stairs down bluff. 

By comparison Mr. Ellis and the Stonemans were not allowed to rely on two existing development 

permits DE-DP_03-09 and DEN-DP-2002.1, for the issuance of a SUP.  Neither  Mr. Ellis  or the Stonemans 

were given the option of retroactive permits.  Bylaw investigations have been reopened for these lots Jan 

2013  DE BE 2012.8, DE BE 2012.9,  DE BE 2012.10 and DE BE 2012.11. 

 Neighbours to the south, Section 23  

The property south of Stonemans is no longer within Schedule E mapping of the Komas bluff 

DPA as shown above. The southern neighbours Rombolt (Witin) and Van Ess are both on the 

exact bluff as Stoneman and Ellis except they partook in the early process of DP location.  See 

removal map, page 64 both these properties were removed from the DP area –no reasons were 

given. Van Ess has cleared to farm right to the bluff edge. 
 

 Albert Witun , now the Stonemans’ immediate neighbour to the south was issued 

DE_SUP_2011.19 for   construction of a home and buildings on the same bluff without 

geotechnical approval where minimum setbacks are 15 meters. 79 

All neighbours south to Fillongley Park are in the ALR but able to clear, and farm their land without the 

requirement of development permits while on the Ellis/Stoneman properties each time land is altered or 

vegetation removed a development permit is required. 
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Stairs and Paths to the Beach 

 On properties to the north and south of the Stonemans, Development permits have never 

been   required for the construction of beach access.  No one has ever been required to 

remove them. 25, 15,16,17,18  

Beach Stairs/Access  Lot 1 Radcliffe Subdivision (Day) 

 

 

Beach Stairs/Access  Lot 2 Radcliffe Subdivision 

(Critchley)  
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Beach Stairs/Access  Lot 4 Radcliffe Subdivision (Baxter) 
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Beach Stairs/Access  Lot A 2600 Swan Road 

 

 

 

 

 

Stoneman setback 
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Discrimination by Obstruction  

Discrimination is also shown in the obstruction of Mr. Ellis and the Stonemans’ attempts to comply with 

Trust requirements before exercising their vested rights to use their property to it’s zoned and permitted 

use. 

 Ellis made Development Permit applications twice before litigation287,359, 1.69, including 

Holden, 1989 “Memo to file” both cases he was turned down.  In court Marzari states 11”Mr 

Ellis was not issued a DP permit which was applied for retroactively” . In the Stoneman JR 

makes the same false statement.  

 

Statement 43 is untrue and F Marzari had promised Ellis in 2004 he would have been given a 

permit if he produced the Madrone Report.  How many permits are given out retroactively???? 

 Ellis submitted the Madrone Report at the request of Marzari142.  Mazari said to Judge 

Groberman the Gordon Butt was not a geoteck and that Ellis had relied on an agrologist118 

When in fact she knew Gordon Butt was a geoteck. 

 

 The EBA report in support of a 15m farming setback supplied pre litigation 6d  When asked by 

Judge Groberman if there are any more reports Marzri  replies no.117 1.166 

 

 2004 DP applications turned down1.521.18, 1.69 , Ellis explained to no avail127 Marlor continues to 

refuse permit after court 1.75 

 

 In 2005 Stoneman/Ellis made an application to farm with a 15m setback (EBA setback), it was 

turned down348,401   EBA report  

 

 DILTC continued to reject permits on the grounds on the basis the lands had to be restored 

to it’s previous condition not as Groberman said protection of development.   

 

 In the DILTC  statement of claim the Trust demanded the trees within 50m be replaced, this 

is bankrupting litigation where the neighbours were just allowed to get retroactive permits 

or investigations just forgotten.   

 

 Groberman  Proceedings in Chambers, Nov 2006188,   “ The remediation sought by the Local 

Trust Committee went far beyond the ambit of the bylaw and it’s purpose.”   
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 Stoneman applied to build outside the 50m setback on an exisiting permit 165having been 

told he could do so by David Marlor and from a staff report 2005 APPLICATIONS AND 

PERMITS       8.1    DE-DP-2005.1 & DE-DP-2005.2    Once the courts have determined 

remediation and it is carried out, then the existing development permit is met.  No permits 

were ever issued in fact by DILTC where it should have been 15m it went back to 180m Jackson 

letter   

 DILTC  knew Islands Trust/Highways was discharging large amounts of water on the Ellis 

Stoneman land as early as 2004 Thurber letter , and Forsyth yet she sued Ellis.  F. Marzari had been 

warned of a potential for erosion EBA, DFO,  from this ditch outfalls yet she made no efforts to 

relocate Trust ditches or actually deal with the problem.  In fact she tells Ellis he cannot  ditch 

anywhere on the property128 under threat of further litigation. 

 

Is this concerned with other values than farming, “detrimental to the bluff itself”, one cannot farm 

without ditching. Is DILTC trying to use the Ellis property as a collection sump for Highways ditches.  It is 

ok for Highways/DILTC to ditch and dump water on private property but if Ellis tries to deal with this 

water he will be subject to further litigation. 

 

 Mazari was told by Thurber /Smith report that once the water was relocated there was 

no erosion yet she continued with litigation. 

 

 Marzari used R.N. Green807 to write a report for the courts that trees did not fall in the 

“buffer area” due to wind.  Judge Groberman accepted this report.  The report was 

written with no site visit, it ignored the Windfall Handbook of BC808 which clearly states 

that saturated soils are prone to windfall as does a RPF report by Wollenheim and Scott. 

 

 Island Trust used the remediation Thurber/Smith geotechnical report that planting 250 

ferns and 150 salmonberries (Polster) would stabilize   an area of 5660 m2 or 18% of the 

slope of the bluff .  Even though she knew this was nonsense she continues with 

litigation. 

 

 In 2012 DILTC sent out a news release stating the Ellis Stoneman  land was still unstable 
Miles Drew this was contrary to DILTC’s  geoteck reports and Consent Order. 

 

 Bylaw 164 was written specifically targeted and Ellis/Stoneman, it was to remove the 

farming exemption on ALR land in Komas Bluffs DPA.  The Ellis Stoneman lands are the 

only ALR lands in the Komas Bluff DPA  Meeting minutes DILTC re Bylaw 164244 , Feb 

2004 Deletion of exemption allowing farming in DPA, no reasons given.  . Passed July 04  
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 DILTC passing bylaws in favour of Denman Conservancy,    Email Jill Hatfield AGRI to 

Rodger Cheetham, ALC, Nov 1998 ,288    

 

“the word Draconian for these bylaws is inadequate”.   

 

Her comment on a forestry bylaws.  

 

“This community Forest Trust (the group that commissioned the Silva Report and tried to 

sell Komas Bluffs to the Pacific Heritage Group)   was unable to raise enough funds to buy 

a big tract of land on the north end of the island.  They want to make it so difficult for the 

logger that brought the property so they eventually get their hands on it, cynical, you 

bet”.   

 

In our case the previous owner of the property Leaky Logging was approached by the 

Denman Conservancy 165a  (under the auspices of the DILTC) on November 1999 to put a 

covenant on the front 50m of his property.  He declined.  Immediately Islands Trust put 

this 50m “bluff top buffer” on this land (requiring it to be surveyed off)  They also 

ignored the Holden 1989 geotechnical report’s boundaries  eventhough they 

commissioned the Holden 1989 report.  This was an unwritten buffer  that 

DILTC they have no intentions of any development because they “are protecting 

hazards”. 

   

 In a February 2004 Marzari to Ellis 171b  concerning extensive clearcutting sanctioned by the 

Trust to the adjacent 1000 acres upland on the Ellis property  

 

“We note that the Trust did not allow one-third of the Island to be logged with no concern 

for drainage.  “The Trust enacted bylaws to prevent the large scale clearcutting of the 

lands you refer to, however, the Court found that the Trust had no jurisdiction to prevent 

that logging. In addition, the Islands Trust did not approve the ditches on your property, 

either by bylaw or Development permit.” 

  

o DILTC agrees with Jill Hatfield’s statement of trying to prevent the loggers.  

 

o F.Marzari says they did not approve the ditches on my property –this is incorrect 

because the DILTC signed off on the roads and subdivision plans that created 

these ditches onto the Ellis lands.   

In the end the only way the DILTC could prevent the loggers was by misusing the Development Permit 

process and never allowing a permit be issued. Playing the “regulation” game. 
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18.  THE TERM “BUFFER” 

The words “buffer”, “setback”, “development permit area” AND “leave strip” have all been used to 

describe the 50 meters adjacent to the bluff on my property.  

DILTC uses the idea of farming a buffer as wrong, in fact there is no buffer, that word has been invented 

to protect environment and give the idea an intrusion into a buffer is wrong. 

The basic differences are: 

A “setback” is a distance from a lot line or natural feature such as a bluff. 

A “development permit area” (DPA) is an area in which development is regulated through the 

requirement of development permits. 

An environmental “buffer” is an area of stable land meant to separate development from sensitive 

environment in order to protect, preserve and mitigate the effects of development on the sensitive area.  

.   BUT Bylaw 111 purpose is to protect development not protecting sensitive land by a buffer.  If it was 

a sensitive area then one would be protecting environment.  The development needs protecting.  In 

actual fact rounding the bluff top slope and covering it with an unerodible surface would be in keeping 

with the meaning of the bylaw.  

A buffer acts as a covenant or natural preserve area. 

A leave strip is the same as a buffer. 

The OCP makes no reference to a “buffer”.  DILTC continues to misuse this word to imply some 

infringement on sacred area defined only by their planners and Louise Bell.  

Various Understandings 

1.  In the Denman Island OCP the DILTC represents the 50 meters adjacent to the bluff as part of a DPA,       

Text of Bylaws 60   1.149  

2.  Ed Pickard, Islands Trust planner represents the entire 50 meters was intended to be the width of the 

DPA. 

  PICKARD / MARLOR  email 1.24    and      Pickard staff report to the DILTC  1.26  

3.  Doug Hopwood, architect of bylaw 111, understood the 50 meters was added by Trust staff for tree 

regulation on Komas Bluff.       Hopwood Report  1.147  

4.  Trustee Louise Bell understood the 50 meters was a bluff top forest and never meant to be developed.  

Louise Bell in the Hume article Sept 05 

    HUME ARTICLE  1.176  

A complaint about an incursion into a 50-meter bluff-top forest buffer mandated by the islands 

Development bylaws….confirmed by Louise Bell 
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5.  Mr. Justice Bauman understood it was a part of an invalid DPA integrated with another invalid DPA.  

         DILTC v. 4064  608 DS, DILTC v. 4064 Investments Ltd., 2000 BCSC 1618   

6. The ALC and Ministry of Agriculture understood that by resolution the boundaries of the DPA did 

not include a 50-meter buffer applicable to farming.  A buffer acts like a covenant.   

ALC RESOLTION  1.15   Land Commission Act 

Covenants     22 (2) A covenant that restricts or prohibits the use of agricultural land for farm purposes 

has no effect until approved by the commission. 

7. David Marlor represented the 50 meters as part of a DPA knowing that the 50 meters was in fact 

a buffer established in Bylaw 111 as an unseen condition for obtaining a development permit. 

     MARLOR TO QUINN  1.39 DB,  MARLOR DISCOVERY 9 DS,  

8.  Thurber engineering believes it to be a buffer akin to a construction setback to protect housing. 

        THURBER ENGINEERING   Thurber Smith  1.82DB,  

4.1 Upland Development 

Paragraph 84 of Mr. Justice Goberman's decision states that the remedial work should be aimed at 

enforcement of the Statute that has as its purpose the "protection of development from hazardous 

conditions". Under the statute, development is understood to include farming activities. However, from a 

geotechnical prospective, buffers are established along the crest of slopes, such as the Komas Bluffs, to 

protect housing development from potential slope instability and crest regression. In engineering terms, 

those buffer zones are referred to as "building setbacks". 

4.2 Rate of Erosion 

Section 5.6 of Mr. Gerath's report, he suggests that the rate of crest retreat resulting from Mr. Ellis's 

activities in the buffer zone may be 5 to 10 times the natural rate, or 20 to 40 mm per year. I do not 

disagree with this generalized assessment but, considering the very dense nature of the glacial till which 

forms most of the slope between the crest and the foreshore, I consider the lower value to be more 

appropriate. Thus, over 20 years, the crest may recede about 400 mm over most, if not all of the 

Properties. This is a small fraction of the 50 m wide buffer established by bylaws. 

 

9.    In DILTC v. Ellis, Mr. Justice Groberman clarified what was represented as a 50-meter setback was 
named “buffer”.  DILTC repeated the mis-used word “buffer” often to try to enhance their case.         
DILTC v. Ellis et al, 2005 BCSC 1238 L042564  

 
[10] A subsequent owner of the land proceeded to have the 50-metre setback (the “buffer”) … 
 

 
OTHER EXAMPLES 
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DILTC Response to the Stoneman JR Petition  
8d      50m buffer 
9  within 50m from the crest (the 50m buffer) 
20   against land alterations in the 50m Buffer 
43  the required 50m treed buffer under the existing development permit, 15m buffer  actually they 

are setbacks 
45 15meter buffer 
46  outside the 50meter buffer 
18 within the 50meter buffer 
 
Respondents Factum in DILTC v. Ellis 
 
18.  In 1999, a previous owner of the lands A.W. Leaky Logging Ltd., applied for a development permit 

under the OCP to harvest trees and clear lands for a Christmas tree farm up to 50m from the Komas 
Bluff (the “Buffer”).  The Local Trust Committee issued A.W. Leaky Logging Ltd a development permit 
to clear the lands in the Komas Bluff DP area up to the Buffer. Provided that the Buffer was flagged 
and surveyed before clearing began (the first development permit) 

 In 1999, a previous owner of the Lands, AW. Leaky Logging Ltd., applied for a development permit under 

the OCP to harvest trees and clear the Lands for a Christmas tree farm up to 50 metres from the Komas 

Bluff (the "Buffer"). The Local Trust Committee issued AW. Leaky Logging Ltd. a development permit to 

clear the Lands in the Komas Bluff DP Area up to the Buffer, provided that the Buffer was flagged and 

surveyed before clearing began (the "First Development Permit"). The First Development Permit was 

issued on January 11,2000 and was filed in the Land Title Office shortly thereafter.  

MEDIA RELEASES  
 
101  Islands Trust Wins Komas Bluff Court Case SEPT 20051.77  

para 3  The case dates back to 2002, when members of the Denman Island Community 
complained that Dean Ellis was removing trees from portions of his property that were within a 
buffer area established by the DILTC to protect unstable slopes of Komas Bluffs. 
Para 4  When Mr. Ellis continued to remove trees from the buffer area  
Last para  that further incursions into this sensitive area will be avoided 

 
102  Des Kennedy Oct 07  1.175  

The buffer area had been left intact by the previous owner.  
Restoration of the buffer zone 

 
 
OTHER REFERENCES TO BUFFER 
98.   Denman OCP Undisturbed Lands Focus Group  99  1.21  

New Goal: To preserve the forest vegetation along ridge-tops and cliff-tops 
   Former OCP policy for Hazard areas 1.157  

  201  Open spaces  
Lands subject to soil erosion or slippage should be retained as open space 

 
LIES REGARDING THE BUFFER 
 
1. Buffer was a DPA and could be developed               Bylaw text 
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2. Letter from Marzari that buffer could be developed 
 9c  Mazari to Stoneman May 04   para 4    

  “Development , including the land on the Buffer, is permitted in accordance with the 
recommendations of such an assessment.” 
 

3.           Silva Report part of PAN  1.175   left untouched, and retained its forest cover 
 
4.   Bylaw 60  (do not have date) Guidelines 4. A vegetation buffer along the top of the bank shall be 

required if requested by the Ministry of Environment and park. 
 
THE TRUST CONTINUES TO REPRESENT THE   “BUFFER”  AS  CANNOT BE DEVELOPED. 

No matter how many Geotechnical Reports are used (even those ordered by the court) it is still not 
adequate.  See Courtenay Simpsons letter Feb 13, 2013   Dear Mr. Ellis, 

“As I have already advised, both your proposals to build steps down the face of the Komas Bluff, and to 
clear and farm the land up to 15 metres from the edge of the crest of the bluff, require new development 
permits. The existing geotechnical reports and development permits you reference are not sufficient for 
these purposes”.  
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19.  Komas Bluff Guidelines 

Islands Trust using the guidelines for the Komas Bluff DPA to the wrong purpose of the bylaw as 

described by Judge Groberman            

The guidelines were written for 919.1(a) protection of environment not 919.1(b) protection of 

development.  Guidelines need to be rewritten to bring them in compliance with the appropriate 

legislation. 

It is easy to see why these guidelines were written incorrectly from Mr Marlors statement in discovery  

The purpose of this development permit area is to protect the hazardous conditions along Komas Bluff 
and Louise Bell”s  “protecting a forest top buffer” 
 

919.1(1)(b) 

[82] Third, an order for the restoration of the lands would not be in keeping with 
the expressed purpose of the bylaw that established Komas Bluff PDA. The 
purpose of the bylaw was not preserve land in an unaltered state, nor even to 
protect the bluff. The bylaw was passed under the authority of s. 919.1(1)(b) of the 
Local Government Act, not s. 919.1(1)(a). Its purpose was not to protect the 
designated land itself, but rather to protect development from potentially hazardous 
conditions The purpose of the bylaw was not preserve land in an unaltered state, nor even to protect 
the bluff.  
 

 

Existing Guidelines  OCP Komas Bluff DPA  pg 46    and how they Should Read 

 

3.           In order to assist the Denman Island Local Trust Committee in 
Determining conditions to be included in a development permit, the 
applicant will be required to provide, at their own expense, a 
geotechnical report certified by a professional engineer with experience 
in geotechnical engineering who is acceptable to the Trust Committee. 
The report must indicate that the proposed tree cutting, buildings, 
structures, land alteration, roads, driveways, or other proposed 
developments  would not cause any potential erosion of soil or 
contribute to any land slip, rock fall, mud flow, sloughing, or water 
degradation. 

 
Should Read   Any development should be protected from erosion of soil or land slip, rock fall, mud 
flow, sloughing, or water degradation . 
 
4.  No permanent building should be permitted in any area subject to                                                   

sloughing or damage from sloughing. 
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Should Read A permanent building should be protected from areas subject to sloughing or damage from 
sloughing. 
 
5.  No part of a septic tank, deposit field, or irrigation system should be 

constructed in any portion of the site that is subject to sloughing or 
damage from sloughing or in any area containing unstable soil or water 
which is subject to degradation. 

 
Should Read   A septic tank, deposit field, or irrigation system should be  protected from  sloughing or 
damage from sloughing or in any area containing unstable soil or water which is subject to degradation. 
 
6.  Notwithstanding the drainage bylaw provisions or requirements, 

drainage facilities should be required to divert drainage away from any 
areas subject to sloughing or damage from sloughing. 

 
Should Read  If development occurs drainage should be used to protect development. 
 
7.  Trees or other vegetation should be retained or replanted in order to 

control erosion along the top or the face of the bank. 
 
Should Read If development occurs proper means should be used to control erosion along the top or 
the face of the bank.  This guideline presumes trees stabilize a bank.  Maybe read the Windthrow 
manual of BC. A strip of trees (clearcut edge) are notorious for falling especially if they are flooded. A 
low long rooted groundcover (or non erodible surface) would be more in keeping with protecting 
development behind the bluff. 
 
8.  All new lots created by subdivision should provide for suitable building 

sites in areas not subject to sloughing.  Court ordered Thurber/Smith use a 20m for a building 
setback. 

 
Should Read All new lots created by subdivision should provide for suitable building sites protected 
from subject to sloughing. 
 
9.  Subdivision applications should make provisions for clustering lots in 

areas away from the hazard area. 
 
Should Read Subdivision applications should make provisions for clustering lots in 
areas protected from the hazard area.  The land is zoned ALR and has a 40 acre minimum lot size, 
clustering lots is a non issue.  
 
10.  Prior to issuing a development permit, the local trust committee may 

require security in an amount acceptable to the local trust committee. 
 
Should be removed on ALR land as this is just a method of banning farming 
 
11.  On receipt of a final report or written request, as stipulated in the 

development  permit, the local trust committee shall return the security, 
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minus any amount required to correct any unsafe conditions caused by 
a contravention of a condition in the development permit (see Appendix 
B). 

Should be removed on ALR land as this is just a method of banning farming. 
 
12.  Development permits issued in Development Permit Area No. 1: Komas 

Bluff should contain a condition stating that a letter must be submitted 
by a time specified in the development permit indicating that the work 
has been completed in accordance with the terms and conditions of the 
development  permit. 

Should be removed on ALR land as this is just a method of banning farming. 
 
 
 
 
Correspondence on this file to DILTC 
 
June 24, 2010        Chris Jackson promise letter , was the Trust going to adhere to promise.   

NO ANSWER 
 

Oct 2012  concerning culverts discharging on my land   NO ANSWER 
 
Feb 2, 2013  concerning culverts discharging on my land  NO ANSWER 
 
Feb 13, Feb 20 submit letters asking what Geotechnical Reports are valid for a DP application  no answer 
 
Feb 16 Letter to C Simpson and A Allwood re flooding of my land from Highways ditches  NO ANSWER 
 
 
 
 
Feb 22 2013  Ellis submits Geotechnical Reports and asks if they are acceptable to the DILTC for an 
application 
 

EBA March 18, 2009 EBA File: N13101236 Regarding: 2626 Swan Road, Denman Island, BC 
Geotechnical Re-Assessment of Intended Usage as Farmland 
And March 3, 2009 EBA File: N13101236 Regarding: 2626 Swan Road, Denman Island, BC 
Proposed Stairway 
Thurber/Smith court ordered remediation report 2006 

 

 
 
 
 
Feb 26 2013 reply from Planner C Simpson 
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Dear Mr. Ellis, 

As I have already advised, both your proposals to build steps down the face of the Komas Bluff, 

and to clear and farm the land up to 15 metres from the edge of the crest of the bluff, require new 

development permits. The existing geotechnical reports and development permits you reference 

are not sufficient for these purposes.  

There are not currently any plans to undertake new hazard mapping on Denman Island. 

Regards, 

Courtney Simpson, MCIP, RPP 

Feb 26, 2013 

Thank-you for your email of Feb 26, 2013 Ellis supplies more Reports 

These are all the reports already submitted to you to farm to 15m from bluff crest. Can you please 

elaborate what further geotechnical data you require. 

 

March 2 2013    Ellis asks for reports David  Marlor and F Marzari used to make statements about Ellis 

doing damage to his property and included the list of reports in this report to be used for upcoming DP 

application.  Were they acceptable to the Trust?   NO ANSWER 

March 7, 2013  

Dear Mr. Ellis, 
I will aim to provide a response to your email below next week. 
Regards, 
Courtney Simpson, MCIP, RPP              NO ANSWER 

 
March 4 2013  Ellis writes concerning the Guidelines of Komas Bluff not being consistent with 
919.1(1)(b)    NO ANSWER 
 

 

 

20.  Mutual Release between DILTC and 4064 just before suing Ellis , note 4064 will not do 

a JR or appeal and 4064 will not challenge the bylaw. DILTC paid off 4064 for about $160,000.   

G. States the validity of the bylaws was remitted back to the Supreme Court  This did not happen. 

The best part is page 4 #3 this may not be correct in the facts of law.  Taxpayers dollars at work????? 

DILTC Integrity  ????? 

135 of 157



Ellis Development Permit Application  April 2013 Page 82 
 

 

 

136 of 157



Ellis Development Permit Application  April 2013 Page 83 
 

 

 

 

 

 

 

137 of 157



Ellis Development Permit Application  April 2013 Page 84 
 

 

 

 

 

138 of 157



Ellis Development Permit Application  April 2013 Page 85 
 

 

 

 

 

139 of 157



Ellis Development Permit Application  April 2013 Page 86 
 

Complaint to Association of the BC Forest Professionals concerning R.N. Green       April 2013 

Mr Green based his Expert Advice on Windthrow of Forested Buffer Re: DILTC vs Ellis. Lidstone, Young, 

Anderson File No. 0002-0506  solely “on the wind records”.  Mr Green stated the reduction of the 

majority of the forested buffer is not attributable to windthrow between 2002 and 2003.  This report was 

used by Judge Groberman, Judges’ rely on expert reports to form their decisions.  I believe such an 

analysis in absence of site visit or consideration of the flooding of my property and is very 

unprofessional. 

Mr Groberman stated  
[24] I am also satisfied on the evidence that only a tiny proportion of the clearing 
could conceivably have been wind-throw. The thinning of the forest cover does not 
coincide with periods of high wind, and it appears that the buffer survived strong 
storms in the winters of 2000-2001 and 2001-2002 without material degradation. 
Indeed, other buffer zones on the island have survived intact since the 1980s. It is 
Inconceivable that the buffer was destroyed by wind. 

Mr Groberman was led to believe as a result of the Green Report that it was inconceivable that the 

buffer was destroyed by wind. 

Inconceiveable means ……… Not capable of being imagined or grasped mentally; unbelievable: 

Mr Green did not visit the site in preparation for the report on June 2004. 

What Mr  Green failed to recognize that the buffer was compromised as a result of saturated soils, high 

water tables, large additions of water, and the dense till nature of the slope virtually impermeable to 

water which tracked to the bluff slope causing water breakout between the till and colluvium layers. 

Even without the addition wind of high winds, such conditions can trigger landslide ,slumpage and 

windthrow. 

 

 Mr Green did not access the condition of the drainage and water absorption properties of the soil in 
the Ellis land from recent land alterations.  

The upslope properties had been clearcut in 2000.  The ability of clearcuts to absorb water is greatly 
reduced up to 4 years after logging because of the ability of the dying root systems to absorb water.  
Clearcuts often do not erode in the first years as water is retained.  Also some of the upslope property 
had been cleared for farm preparation.  Before the fescue grasses were established greater run off is 
expected. During 2002 and 2003, the period Mr Green states there could not be windthrow, were in fact 
the years the property was most susceptible to windthrow due to the breakdown of clearcut root 
systems, farm preparation and drainage from Highways ditches.   

The work order from Ministry of Highways puts this lie to rest, as Highways admits to flooding my land 
and Island Trust forces that water to be kept on the land.  The tree roots are completely saturates 
making them suseptable to any windthrow. 
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January 2005 EBA Engineering, Bob Patrick, 2600 and 2626 Swan Road, Denman Island, Geotechnical 

Assessment of Intended Usage as Farmland.     Page 2    The recent removal of vegetation on the upland 

terrace has likely accelerated the degradation due to increased overland flow and groundwater seepage 

to the bluffs. 

Page 3     3.0 Conclusions  The remaoval of trees in 2000 would likely have accelerated this degradation 

as more water would have been available to the slope. 

Scott Feb 2004, page 2  Also, the clearcut areas and subsequent clearing of land have raised the water 

table within the buffer areas. 

Scott Feb 2004,  page 2   It is well known that the edge of forests adjacent to a clear-cut are more 

susceptable to blow down as a continuous forest acts as a wind break. 

On the adjoining property on the NW side of the Ellis property a blowdown area along the clearcut 

boundary was observed.  

Mr Green did not assess water flow, ground saturation or water tables. 

Mr Green ignored the large amounts of water being dumped on the property from Highways ditches 

that drained the upslope cearcuts both above (2000 acres) and below (30 acres) Swan Road .  

 Robin Storkey Ministry of Highways wrote Peter Wightman, Sandy Baird and Jerry Leet of 
MOTH in June 2004. I quote from his letter. 

"To the south, there a two ditches that originate on the west side of Swan Road and cross in a 
culvert onto Pt.A & Pt. B, plan 74719." 

"In order for the water to drain from the upland properties the developer had to provide 
adequate drainage on the upland side of the new road grade and across it”   

 Denman Island Ratepayers identified the water problem to MOTH and Islands Trust.  In  June 

2004, Dennis Forsyth, President Denman Island Ratepayers wrote to Peter Wrightman, 

Highways,  concerned  “about torrents of water from two culverts which direct runoff under 

Swan Road, disastrous to the Stability of Bluff” 

 

  June 2002, EBA Report , Preliminary Slope Stability Assessment, Bob Patrick38 , Two drainage 

ditches have been excavated which run along proposed new lot boundaries from Swan Road to 

top of bank ditches were dug to facilitate Ellis farm operations, Patrick warns water discharging 

from existing ditches will result in erosion.  Identifies Highways ditches water as erosive. 

 

 Thurber/Gerath Report 2004 “In your opinion, is the Disturbance the natural result of wind, 

drainage or other weather conditions?”(page 14)     “I do not have forestry expertise needed to 

evaluate the possibility that natural wind occurrences caused specific damage, my opinion 

regarding adverse impacts of uncontrolled discharges of ditch water over the Bluff crest are 
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noted above, as have probable adverse effects of increased groundwater discharge along the 

crest.” 

 

 Thurber/Gerath Report 2004  It should be noted that record rainfalls occurred in the Vancouver 

and Victoria areas in mid –October 2003.  This activity caused severe flood damage in the 

Pemberton area and triggered multiple  landslides and debris flows in the Hayzic Valley near 

Mission.  It is possible that record rains caused some erosion or landslide activity on the Bluff 

Mr Green wrongly uses a comparison of another site on Denman which was echoed by Judge 

Groberman 

 Mr Green in 4.4 Condition of a Forested Buffer at the North End of Denman (Henry 

Bay) says that buffer had remained intact.  Had Mr Green actually visited the sites he 

would of found the Henry Bay buffer was on land sloping the opposite way than the Ellis 

property.  The Ellis property slopes towards the bluff thus all water (from the 2000 

clearcut acres upslope) collects on the bluff plateau. The trees left in the buffer form a 

dam.  Whereas at Henry Bay the slope is back towards the land water does not collect 

on the bluff plateau. 

 

 June 2002, EBA Engineering, Bob Patrick, Preliminary Slope Stability Assessment, Swan 

Road Property, Denman Island, BC 

The ground surface slopes gently (<5 degrees) from Swan Road down to the top of the 

bank.  Page 2 

 Mr Green did not analyze the soils or underlying impervious till layer 

Mr Green would of also found the soil types are different as the Henry Bay property are 

on erosive soils consisting of Quadra Sands that are very permeable (thus the trees 

would have a deep root system), where the Ellis property are Bowser and Parksville soils 

which are shallow over an impermeable layer of glacial till. The root systems on the Ellis 

lands are shallow.  A map of the soil types from the Denman Farm Plan is enclosed.  

The Thurber Report  Page 7 map shows seepage zone under surface till 

Scott February 9, 2004 10 trees were observed to be blown down within the remaining 
50m buffer zone including a large cedar with a shallow root system. 

 

 

Mr Green did not analyize the nature of the Komas Bluffs and the natural erosion 
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Scott Feb 2004, page 2  It should also be pointed out that the Komas Bluffs are naturally eroding 

and there will be a continuous undermining of the trees along the edge of the bank until they 

blow over. 

Scott Feb 2004, page 3  Also, a number of trees on the very edge of the bluff show the roots 

being exposed by the erosion of the bank and the trees almost hanging over the edge of the 

bluff,  These trees are extremely prone to blow-down by wind during winter events. 

Expert Reports that directly contradict Green 

 Scott Feb 2004, page 2   All of the above factors would contribute to destabalizing the 

standing trees within the 50m buffer zone and make these trees suseptable to blow 

down. 

 Wollenheit RPF805, in a letter to Robin Storkey, Highways, Sept 2003, regarding 

highways ditches discharging on adjacent land writes, “The increase of the water table 

over the years is detrimentally affecting the site productivity and tree growth, and has 

made the stands susceptible to blowdown, which occurs now frequently”  

Had Mr Green visited the land he would have seen an ALR farm planting operation, any trees that 

were compromised by windthrow had to be removed.  Only trees that were windfirm and would not fall 

on workers or damage the hay fields or equipment were left.  Mr Greens statement that the reduction of 

the forested buffer was not attributable to windthrow is misleading.  Mr Green did not make a site 

analysis of trees to determine if the “forested buffer” were in danger of windthrow or already had some 

effects of windthrow. Mr Greens statement assumes the trees left standing were windfirm.  They were 

not.  Time has shown trees continue to be blown over in the buffer but then we all know from the 

Windthrow handbook that if water is added to shallow soils on a clearcut edge. 

Had Mr Green visited the property he would have found the “forested buffer”  already had been 

compromised of marketable timber (strong straight firs and cedars) 

 Scott points out that some marketable trees had been removed from the “forested buffer” 

leaving primarily unmarketable dead topped balsam’s.   

 [10] A subsequent owner of the land proceeded to have the 50-metre setback (the “buffer”) 
flagged by a surveyor in September 2000. It cleared the land on the inland side of the buffer. It 
may be that a few trees within the buffer were removed,  DILTC v. Ellis et al, 2005 BCSC 1238 
L042564 

 Affidavit of Thompson previous owner/logger “removed some trees” 
 

 Had Mr Green visited the site he would have also found that the Ellis properties are at the end of 

Lambert Channel and there is a funnelling effect of SE and ESE winds between Hornby and Denman 

Island. 
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Reports included 

Sofor Consultants Ltd.  Grant Scott  site visits  Feb 2004 

Wollenheit RPF805, in a letter to Robin Storkey, Highways, Sept 2003  

Denman Farm Plan soils 

http://www.islandstrust.bc.ca/ltc/de/pdf/defarmplanfinalnov152012.pdf 

Yours truly  

Dean Ellis 
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Excerpt from Denman Farm Plan  ……………………. 

 

 

 

 

Ellis property 

Henry Bay 
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SOFOR CONSULTANTS Ltd., 

1850 Shinglespit Road, 

Hornby Island, 

B.C. Canada 

V8Z 5N9 

Phone: 250 335 3138 

Fax:  250 335 3139 

Email:  gcscott@telus.net 

 

 

Mr. Dean Ellis, 

Hornby Island B.C., 

VOR 1Z0 

 

February 22, 2004  

  

Dear Mr. Ellis; 
 

During our site visit to your property on Denman Island on February 9, 2004 you asked me to respond to 

the following questions: 

 

1. What is the condition of the trees and grasses planted as per the recommendations of 

October 30, 2003 Madrone Report? 

 

 Observations: 

 On February 9 and 16 I observed the following trees along the 50 m buffer strip: 
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 Approximately 2500 Douglas fir seedlings were planted within the first the first 15 m 

from the edge of the bank, 

 The seedlings are of good quality, purchased from Sylvan Vale tree nursery in 

Courtenay, 

 The seedlings are one year old stock and were planted in the fall of 2003, 

 There is evidence of some root development which is a good sign for survival this 

spring and summer, 

 The planting density varies from a 1 meter grid on the more exposed sites to a 2 

meter grid further from the bank edge, 

 Approximately 80% of the trees survived the winter with roots well established at a 

proper planting depth, 

 Of the remaining 20%; 50 seedlings were observed to be in pools of water and will 

probably not survive and the remainder had roots exposed by surface water runoff or 

frost heave, 

 When this was pointed out to Mr. Ellis on February 9 he replanted the exposed 

seedlings by February 16, 

 Possibly one half of the replanted seedlings will grow this spring and survive the first 

summer dry spell, 

 While it is difficult to predict survival of seedlings it is estimated that up to 80% may 

survive if the first summer is not excessively dry and hot, 

 In any event Mr. Ellis should, next fall, replant seedlings that do not survive the first 

summer drought, 

 Mr. Ellis also planted 200 willow whips in three wet areas, 

 As the willow planting stock is not from a commercial nursery the species and 

quality of the willow whips could not be ascertained., 

 Mr. Ellis also planted a number of arbutus seedlings along the bank that seemed to be 

well planted but browsed by deer, 

 He also planted grass and clover that sprouted last fall and should become established 

this spring and summer. 

 

2. What is the probability of trees blowing down during winter storms that were left in the 50 

m buffer zone by the previous owners? 

  

 Observations: 

 It was observed that some areas of the 50 m buffer had been cleared to the bank edge 

and other areas had been left mostly intact, 

 It is well known that the edge of forests adjacent to a clear cut are more susceptible to 

blow down as a continuous forest acts as a wind break,  

 The trees along the edge of the bluff will be more wind firm than those away from 

the bluff as they grew in windy conditions, 

 Also, the clear cut areas and subsequent clearing of the land have raised the water 

table within the buffer areas, 

 The land clearing within the 50 m buffer zone would disturb the roots of some of the 

remaining trees,  

 All of the above factors would contribute to destabilizing the standing trees within 

the 50 m buffer zone and make the trees susceptible to blow down, 
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 On the adjoining property on the NW side of Mr. Ellis’s property a blowdown area 

along the clearcut boundary was observed.  

 On February 9, 10 trees were observed to be blown down within the remaining 50 m 

buffer zone including a large cedar with a shallow root system, 

 It should also be pointed out that the Komas bluffs are naturally eroding and there 

will be continuous undermining of the trees along the edge of the bank until they 

blow over. 
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3. How old are the stumps that are left in 50 m buffer zone? 

 

 Observations: 

 10 remaining stumps are within the buffer zone that appear to be from the original 

logging prior to Mr. Ellis owning the property, 

 It appears that the stumps are older than 2 years from the evidence of sap on the cut 

surface, the graying of the wood and the fact that the bark has separated from the 

wood and is rotting. 

 

4. Is there any evidence of machine tracks or tire marks within the grass planted areas? 

 

 Observations: 

 There is no evidence of machine tracks within the grass and seedling planted areas 

within 50 m of the bluff edge, 

 This would indicate that there has been no machine activity within the 50 buffer zone 

since the trees and grasses were planted in the fall of 2003. 

 

5. What types and condition of trees can be seen from the edge of the bluff  down to the 

high tide line? 

 

 Observations: 

 The bluff face itself is a complex mix of trees and undergrowth; it is not one 

contiguous forest type, 

 The slope on bank varies from 100 degrees (vertical) where there is exposed clay and 

sandy soil to 45 degrees where there are trees and ground cover, 

 There appears to be three general types of forest on the bank face (from the edge of 

the bluff down to the high tide line);   

 The most northerly 1/3 with large Douglas fir, cedar, mature alder, a few maple and 

an established ground cover of salmon berry and sword ferns, 

 The middle 1/3 contains immature alder and cedar with strong indications of jack-

strawing (where the tree trunk is curved away from the bank and then straightens 

indicating the slumping of the soil and an unstable slope, 

 The southern most 1/3 contains some areas of very young alder, less than 10 years 

old, that are on exposed soil and indicate extreme soil movement. There are also 

areas within this zone that contain older alder and cedar but all indicate jack-strawing 

and bank instability, 

 Also, a number of trees on the very edge of the bank show the roots being exposed by 

the erosion of the bank and the trees almost hanging over the edge of the bank. These 

trees are extremely prone to blow-down by wind during winter storms. 
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The above observations were made during two site visits on February 9 and 16, 2004 and in conversation 

with Mr. Dean Ellis. The following documents were reviewed: 

 Coastal Enviroment and Coastal Construction, A Discussion Paper by B.J. Holden, P.Eng, 1987, 

Ministry of Enviroment and Parks. 

 Planting Recommendations for Erosion Control for Ellis Property, Komas Bluffs, Denman Island, 

Madrone Environmental Services Ltd., October 23, 2003 

 Map of recent logging activity on northern Denman Island 

 

 

 

 

 

Grant Scott 

Registered Professional Forester 
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April 24, 2009 EBA File: N13101236 
Mr. Dean Ellis 
3830 Sulal Place 
Hornby Island BC, V0R 1Z0 

Regarding: 2626 Swan Road, Denman Island, BC 

Removal of “Hazardous” Trees 
Dear Mr. Ellis: 

1.0 INTRODUCTION 
EBA Engineering Consultants Ltd. (EBA) were requested by Mr. Ellis to provide comment, 
from a geotechnical perspective, regarding the removal of 85 trees from the top of bluff 
buffer zone. 
These trees are either overhanging the bank, leaning, dead or have fallen. 
We understand that Mr. Ellis has deemed these trees to be a hazard to persons and 
equipment undertaking farming activities on the adjacent property. EBA was not asked to 
comment on whether these trees represent a hazard. 
On September 23, 2008, Mr. Patrick of EBA visited the site to observe the current 
conditions with respect to the removal of typical “hazardous” trees. 

2.0 DISCUSSION / RECOMMENDATIONS 
2.1 FALLEN TREES 
Trees which have fallen away from the bluff (i.e., onto the upland) can be removed 
providing the disturbed area is revegetated to provide at least a similar level of benefit, from 
a geotechnical perspective, as the original vegetation. 
Trees which have fallen over the bluff should be left, as they are due, to difficulty in 
removing them as well as to avoid further disturbance. 

2.2 DEAD / DYING TREES 
Where these trees are back from the edge of the bluff (by 5 m or more) they can be cut off 
close to the ground and the wood removed but the roots left in place. Any disturbance to 
N13101236 
April 24, 2009 
ISSUED FOR USE 2 

the ground surface should be remediated with new vegetation to provide at least a similar 
level of benefit, from a geotechnical perspective, as the original vegetation. 
Where these trees are at the top of the bluff, (i.e., within 5 m of the slope crest) it will be 
problematic to remove them. Dead trees do not provide benefits to the stability of the 
slope, therefore removal, if practical, is judged to be acceptable if the roots are left in place. 
The trees should not be cut and allowed to fall over the bank, therefore some method of 
lifting the wood back from the bank will be required. Mr. Ellis has a large excavator which 
would be good for this purpose. 
Any disturbance resulting from this work must be remediated with revegetation to provide 
at least a similar level of benefit, from a geotechnical perspective, as the original vegetation. 

2.3 OVERHANGING TREES 
Overhanging trees would likely be too cost prohibitive to remove safety, therefore Mr. Ellis 
has decided to leave them to their own accord. Some of these trees will fall and take 
substantial areas of the bluff with them. 

2.4 GENERAL 
Prior to taking any action regarding individual trees which are still standing, each should be 
assessed to determine: 
• The hazard it represents; 
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• Its wind firmness; 
• The hazards to workers involved with removal; 
• The consequence of removal; and 
• The revegetation / remediation necessary. 
Where trees are removed, new vegetation to provide at least a similar level of benefit, from 
a geotechnical perspective, as the original vegetation. 

3.0 CONCLUSIONS 
Trees provide benefits, from a geotechnical perspective, for slopes due to the reinforcement 
of the soil by the root system, the adsorption of groundwater and the interception of rainfall 
(which can reduce surface erosion). However, at the top of a slope they can result in a 
surcharge load on the slope and/or soil disturbance should they fall over. 
During the assessment of the trees on this property, the above should be considered along 
with other factors. 
N13101236 
April 24, 2009 
ISSUED FOR USE 3 

From a geotechnical perspective, as long as the removal is carried out carefully and the 
appropriate revegetation is undertaken after tree removal, the adverse impact on the slope 
should be minimized and should not have an adverse impact on development at the site. 

4.0 CLOSURE 
We trust the above is sufficient for your purposes at this time. 
Respectfully Submitted; 
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